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DPA’s PHoNE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA’s Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outsidenormal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.

Appesals - Renee Cummins #138
Capital Appeals - Michelle Crickmer #134
Capital Post Conviction (502) 564-3948
Capital Trials - Joy Vasser #131
Computers- AnnHarris #130/#213
Contract Payments - Ruth Schiller #188
Deputy Public Advocate - Peatti Heying #236
Education - Patti Heying #236
Frankfort Trial Office (502) 564-7204
General Counsel - LisaBlevins #294
Assistant Director - Al Adams #116
Post-Trial Division - Joe Hood #279
Juvenile Dispositional Branch #220
Law Operations- Karen Scales #111
Library - Will Geedin #120
Payr oll/Benefits - Beth Roark #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
Public Advocate - Debbie Garrison #108
Recruiting - Al Adams #116
Trave Vouchers- Ruth Schiller #188
Trial Division - Sherri Johnson #165
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From the Editor...

Seldom has The Advocate contained such apowerful lineup of
articles.

The No Exceptions Campaign. The public defense crisis in
America is a serious nationwide problem — there is not one
state that fully delivers on the promise of the Gideon ruling.
Many statesfall woefully short. The American Bar Association
hasidentified 10 principlesthat, if implemented by states, would
strengthen public defense in America. The “No Exceptions”
campaign isbased on these principles and aimsto remind each
state of itsresponsibility to fulfill Gideon’ spromise. The Advo-
cate begins in this issue the No Exceptions Campaign with a
focusonthe unrepresented. To learn more about the campaign,
visit www.NoExceptions.org.

Ky’ sUnrepresented. In 1996, The Advocate addressed the many
Kentuckianswho go unrepresented. Areweat adifferent place
after these many years? What isthe command of Shelton? Bob
Boruchowitz of the state of Washington recently presented on
these issues to public defenders nationally. His rendition of
Washington’s readlities mirrors Ky’'s. KY defenders offer com-
ment on the ramifications in KY of Bob's analysis. We had
work to do seven years ago. It remains. We have an opportu-
nity to addressit.

Hair comparison. Modern Scientific Evidence: The Law and
Science of Expert testimony (2002) isone of the country’ slead-
ing scientific references in the law. Michael Saks, one of the
authors of that scientific work, offersin depth analysis of the
lack of dependability of hair comparisons. Defense practitio-
nerstake note.

Victim Impact evidence is thought by some to be clearly ad-
missiblein capital cases. Margaret Case examinesthat assump-
tion and underminesit.

HIPPA and KASPER present complex and far reaching reali-
ties. Individual constitutional guarantees are pitted against the
public’s desire for safety. Where is the constitutional and
commonsense lines?

Conflicts. Wehave conflictsaplenty inour lives. They existin
the law and in defender cases. Ky’s statewide public defender
program has a deliberate system for managing conflicts in a
way that accountsfor thelegal, ethical and fiscal realities. This
system and itscommonsenserational e are set out in thisissue.

KACDL. Katie Wood has assumed the presidency of the KY
Association of Criminal Defense Lawyers. She brings substan-
tial criminal defense experience to this vital leadership posi-
tion.

Ed Monahan, Editor
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How 1o DEaAL WiTH THE DENIAL OF COUNSEL
IN M i1sDbEMEANOR CASES PosST-SHELTON

Thisarticleis published with permission of the Washington
State Bar Newswhich previoudly published ashorter version.
Theauthor presented thispaper at theNational L egal Aid and
Defender Annual Conferencein Seattle, WA, November 2003.

Every day in courts across the country, thousands of people
face criminal chargeswithout lawyers, and many of them plead
guilty and go to jail, sometimes without even being told that
they have aright to alawyer.

Defendants who have not been told of their right to counsel
are encouraged to talk to the prosecutor to arrange a guilty
plea. In-custody defendants, often in shackles, face hearings
inwhich their probationisrevoked and they are sent tojail for
months, even years, in proceedings which last a few minutes
and in which there is not a whiff of due process. In many
courts, the defendants are disproportionately people of color.

It has been 40 years since the United States Supreme Court
made clear that accused persons in state courts were entitled
to court-appointed lawyers. Gideon v. Wainwright 372 U.S,
335 (1963). It has been more than 30 years since the Court
applied that right to misdemeanor cases in state courts.
Argersinger v. Hamlin, 407 U.S. 25 (1972). Last year,in Ala-
bama v. Shelton, 535 U.S. 654 (2002), the Court made clear that
incarceration cannot beimposed for viol ation of amisdemeanor
probation if the defendant did not have counsel or properly
waive counsel at the underlying conviction. Y et the holdings
of those cases are frequently ignored.

The scope of the problem is enormous. In 2002, there were
272,548 arraignments in courts of limited jurisdiction in Wash-
ington on 357,954 chargesin 300,442 complaintsand citations.
Therewereonly 9349trials. 167,563 chargesresultedinaguilty
finding.! Nationally, thereareapproximately two million people
on probation for misdemeanor offenses. 2

The problem is not limited to adults. In too many places, itis
not uncommon for juveniles to plead guilty without counsel.
Oneprobation officer in Eastern Washington told me that about
half of the children facing incarceration for truancy contempt
chargesgoto court without alawyer. The American Bar Asso-
ciation (ABA) in October, 2003, released a series of reports
from six states, including Washington, identifying institutional
barriers to adequate representation to juveniles. ABA Presi-
dent DennisW. Archer said: “Too many children, particularly
children of color, fall victimto conveyer belt justice—with kids
rushed through a system riddled with institutional flawswith-
out regard for their individual cases or needs. Thenet resultis
a massive misdirection of resources that fails children, and
undermines public safety.”

Amongthe ABA studies' findingswasthat: “Many youthsdo
not have counsel at critical stages of the juvenile justice pro-
cess, despite the law’ s clear mandate and the harmful conse-
quences of not having a lawyer.”® The Washington report
found:

In Washington state, children are represented by coun-
sel at most juvenile court proceedings. However, some
countiesdo not ever provide counsel at probable cause
hearings, and, in some counties, young people go for-
ward in avariety of hearings without the assistance of
counsel.

The Washington report recommended that children should be
represented by effective counsel at all court hearings, and that
Washington law should be changed to conform to national
standards prohibiting children from waiving the right to coun-
sel. Until thelaw ischanged, the report recommended that “the
judicial inquiry with youth regarding their decisions to waive
counsel should be thorough, comprehensive, and easily un-
derstood.” 4

As one law review put it, “No doubt the denial of counsel
comes asajolt to most Americans, including thelegal profes-
sion, who share the mistaken belief that every accused cur-
rently receives the benefits of alawyer’s advocacy when lib-
erty isthreatened.”>

In some courts, there is no prosecutor at all,® and the courts

take pleas without written plea forms. In some courts, the de-
fendants are in jail on video and the judge is either blocks

away or milesaway in an empty courtroom. In somecourts, the
judges advisethe defendants of their rightsbut never mention

that thereisaright to counsel at arraignment. In some courts

which do use plea forms, the prosecutor fills them out in a
conferencewith the unrepresented defendant. AsJustice Black
wrote in Von Moltke v. Gillies, 332 U.S. 708, 723-24 (1948):

“The Constitution does not contemplate that prisoners shall

be dependent upon government agents for legal counsel and

aid, however conscientious and able those agents may be.”

Federal constitutional law, Washington case law, and Wash-
ington court rulesall require counsel to beavailablefor people
who cannot hire their own, and require judges to make athor-
ough inquiry before accepting a waiver of rights. Given the

7YearsAgo
This article and the sidebars revisit an issue reviewed and com-
mented on 7 years ago. The March 1996 Advocate Val. 18, No. 2 at
page 6 carried “Many Indigents Accused of Crimes Go Unrepre-
sented in Kentucky?”' followed by “Indigents Accused of Crimes
without Representation: A Growing Problem in Kentucky” in the
May 1996 Advocate, Vol. 18, No. 3 at page.




THE ADVOCATE

Volume 26, No. 1 January 2004

collateral consegquences of aconviction, including preclusion
from certain jobsand benefits, aswell asthe prospect of incar-
ceration, “Making an indigent—and perhaps addicted, men-
tally impaired, uneducated or illiterate—person plead guilty
without some effort to convey this complex raft of conse-
guences, seems almost sadistic—whatever the cost.””

This article will review the law, demonstrate examples of the
failure to follow court rules, outline how some courts manage
to enforce the right to counsel, and discuss changes which
some courts have made and others could make to ensure the
integrity of the courts in which hundreds of thousands of
people are heard every year.

CourtsAcrossWashington State
Violate the Right to Counsd

During my observations as a Soros Senior Fellow this year, |
have documented violations of the right to counsel in three of
the largest counties in the state and in one rural one. These
problems occur in affluent suburban areas as well asin large
cities.

| have seen ajudge continuefor four daysavideo arraignment
for anin-custody Spanish-speaking defendant because anin-
terpreter was not available, keeping the bail at $3000. | have
seen aprosecutor advisethe defendants beforethe judge came
into the court room, that it would bein the defendants’ interest
to discuss their cases with the prosecutor and that the pros-
ecutor would let them know if he felt that they needed an
attorney. (That prosecutor agreed when | asked him to alter
that speech and since then has made effortsto hel p protect the
right to counsel.)

| have seen two courts in which prosecutors approached un-
represented, shackled defendantsto discuss pleas with them.
The practice of the prosecutor negotiating directly with un-
counsel ed defendantsviol atesAmerican Bar A ssociation Pros-
ecution Function, Standard 3-3.10 Role in First Appearance
and Preliminary Hearing:
(a) A prosecutor ...should not communicate with the
accused unless awaiver of counsel has been entered,
except for the purpose of aiding in obtaining counsel
orinarrangingfor the pretrial release of theaccused. A
prosecutor should not fail to make reasonable efforts
to assure that the accused has been advised of the
right to, and the procedure for obtaining, counsel and
has been given reasonabl e opportunity to obtain coun-
sel.

Somejudgesorder cash-only bail, perhaps because they want
to make surethe accused person doesnot get released. Thisis
aviolation of City of Yakima v. Mollett, 63 P.3d 177
(Wash.App.2003), in which Division Three held that the rule
doesnot permit cash only bail. With no lawyerspresent, judges
can violate the rule with no one to challengeit.

| have seen two judges advise defendants of their rights, in-
cluding right to jury and right to call witnesses, and never
mention the right to have alawyer.

In onerural county court, the judge routinely denies counsel
for college students, saying that “thereisalimit to the defini-
tion of indigent contained in RCW 10.101.010(e); that limit is
reached when an abl e bodied, employabl e young person with
no dependants [sic] and virtually no debt chooses to forgo
available employment so that he can attain acollege degree.”®

That view of indigency istotally unsupported by the statute
and is at odds with case law. In the case in which the judge
made that written ruling, the defendant had an annual income
of $3600, which iswell below the federal poverty guidelines.

I helped get aclient out of jail whose entire probation revoca-
tion hearing occupied two and ahalf pages of transcript. The
judge never advised the defendant of hisright to an attorney,
and when the defendant asked what was going on, the judge
told him hewas going to jail in Yakimafor three years.

Onewoman in amunicipal court stipulated to facts sufficient
to convict her, received asuspended jail sentence, a$500 dol-
lar fine, and a conviction on her record, all without the advice
of counsel and without waiving that right. Thejudge did not
inquire as to whether she knew that she had rights to waive.
In the arraignment, stipulation, and sentencing, all of which
together lasted one minute and forty-seven seconds, the
judge’ sonly question concerning the defendant’ sunderstand-
ing of her right to counsel was*“Haveyou had achancetotalk
with adefense lawyer about it [the stipulation]” to which she
answered “Yes | have.” Yet the accused appeared in court
without an attorney, she was un-represented and there is no
record that she ever spoke with a defense attorney. It is pos-
sible she was referring to a prosecutor.®

Despite a number of strong public defender programs and
ableindividual assigned counsel and contract defenders, there
are many cities and counties where the lawyers are totally
overwhelmed with crushing caseloads, do not have investi-
gator or social work support, do not have adequate office
space or equipment or research capacity, and often do not
have the experience or training to handle the cases they are

Continued on page 6

No Excuses
Reading this article, those of usin the trenchesin Kentucky district
courts cannot help but be reminded of the sad condition into which
many criminal defendants are placed by lazy or indifferent, some-
times even abusive, prosecutors and judges, even by our own inabil-
ity to cover every court as adequately as we would like while facing
budget constraints and high caseloads. | am especially reminded of
the coercive power on my clients of being stuck injail without bond;
of how attractive a plea of “time served” |ooks when otherwise one
cannot obtain pretrial release from jail. As Mr. Boruchowitz notes
however, there are no excuses for denial of due process and right to
counsel, and steps must be made to improve where deficiencies are
found. Fortunately, in the courts | see, while there are still great
strides to be made, the right to counsel has been greatly improved
where more attorneys have lightened caseloads, and where the law
has been enforced requiring an attorney’s appointment anytime a
child in juvenile court facesjail time (KRS 610.060(2)(a) andD.R. v.
Commonwealth, Ky. App. 64 S\W. 3d 292 (2001)).
Robert E. Stephens, Jr., DPA Somerset
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Continued from page 5
assigned. Often, they are coping with their caseloads, but do

not have the resources to send lawyers to arraignment hear-
ings. Some courtstry to recognize defendants’ rights without
providing counsel. In one district court, the judge begins ar-
raignment with alengthy explanation of thedefendant’ srights,
and he offers his opinion that if defendants wish to plead
guilty at arraignment, they are better off doing so after speak-
ing with an attorney'. The court admonishes defendants to
plead not guilty and seek advice of counsel.™* Yet thereisno
lawyer present for those who want one then.

One municipal Court on its web page advises people that to
have a public defender, they should apply “immediately after
arraignment,” implying that having a defender at arraignment
is not possible. The web site also includes information on
where to go “ to pay for my Public Defender,” which could
discourage and confuse defendants.*?

Inonemunicipal court, anin-custody defendant told thejudge
that hislawyer was not able to come that day. The judge said
the lawyer could attend later proceedings, and demanded to
know whether the defendant would represent himself at the
plea he was about to enter. The defendant said he had no
choice, asheneeded to get out of jail, and pled guilty. | worked
withthe defendant’ slawyer on asuccessful motionto set aside
the plea.

In many courts, there is a culture that accepts the routine de-
nial of counsel in order to facilitate the rapid movement of
cases through a calendar, what John Cleary of the San Diego
Federal Defender used to call the “Rawhide!” style of justice.
This must change.

TheRight to Counsel is Guaranteed

Persons charged with misdemeanors are entitled to counsel
and may not be imprisoned for amisdemeanor unlessthey had
counsel or knowingly, voluntarily, and intelligently waived
counsel. Argersinger v. Hamlin, supra; Alabama v. Shelton,
supra.

The Ninth Circuit has held “that in order to knowingly and
intelligently waivetheright to counsel, the defendant must be
made aware of (1) the nature of the chargesagainst him; (2) the
possible penalties; and (3) the dangers and disadvantages of
self-representation.” U.S. v. Akins 276 F.3d 1141, 1144 (9th Cir.
2002) (amended opinion), citations omitted. The Court noted
that a threat to the accuracy of a guilty plea entered without
the assistance of counsel is the danger that “innocent men
pitted against trained prosecutorial forces may waive counsel
and plead guilty to crimes they have not committed, if they
think that by doing so they will avoid the publicity of trial,
secure abreak at the sentencing stage, or simply get thewhole
thing over with.” Citing Molignaro v. Smith, 408 F.2d 795, 801
(5th Cir. 1969).

The Ninth Circuit recently held that if the right to counsel has
not been effectively waived, the defendant is entitled to an
automatic reversal of the conviction. Cordova v. Baca, 346
F.3d 924 (9 Cir. 2003).

The lowa Supreme Court ruled that an inadequate waiver
would preclude the use of a misdemeanor conviction to en-
hance a sentence for a later conviction. State v. Tovar, 656
N.W. 2d 112 (2003), cert. granted, 539 U.S. __, 02-1541(2003).12

Washington court rules are clear that a lawyer needs to be
provided. CrRLJ 3.1 states:
(2) A lawyer shall be provided at every critical stage of
the proceedings....
(d) Assignment of Lawyer. (1) Unless waived, a lawyer
shall be providedto any person whoisfinancially unable
to obtain one without causing substantial hardship to
the person or to the persons family. [emphasis added.]

CrRLJ4.1(8)(2) provides:
The defendant shall not be required to plead to the com-
plaint or the citation and notice until he or she shall have
had areasonable timeto examineit and to consult with a
lawyer, if requested.

The implications of that language as well as the following
section require the availability and appointment of counsel:

(3) Advisement. At arraignment, unless the defendant
appears with alawyer, the court shall advise the defen-
dantontherecord: ... (ii) of theright to be represented by
alawyer at arraignment and to have an appointed lawyer
for arraignment if the defendant cannot afford one.

The rule requires that appointed counsel be available for ar-
raignment. The rule on probation reviews requires the same.
CrRLJ7.6 B states. “...The defendant is entitled to be repre-
sented by alawyer .... A lawyer shall be appointed for adefen-
dant financially unable to obtain one.”

Appropriate Public Defender Funding
Thisarticle highlights many of the concerns| have every timel walk
into a district court in Kentucky. While we have made giant leaps
forward with legislation mandating the appointment of counsel for
juveniles, there is still much work to be done. In my experience,
district court judges generally don’t want the public defenders in-
volved because thereisaperception that the caseswill take longer to
resolve, there will be more hearings and possibly ajury trial. With-
out a lawyer, most defendants plead guilty at the second appear-
ance, mostly just to “get it over with.” Until public defenders are
appropriately funded with the resulting reduction in caseloads, un-
represented and under-represented defendantsin misdemeanor cases
will continue to be the norm in Kentucky’s District Courts.
Karen Mead, DPA Danville

Uncounseled Pleas Cause Problems
Judges, prosecutors, and even defendants all too often “just want to
get it over with.” Taking aquick pleafrom an unrepresented defen-
dant seems to accomplish this goal. Unfortunately, after this 15
seconds of justice, the defendant has a criminal record and cannot
get ajob, owes fines and court costs that he cannot afford, and is
ordered to abide by conditions that he cannot follow and maybe
cannot even understand. In addition, he may be sent to jail immedi-
ately or later when he violates the court’ s conditions. Suddenly, the
defendant learns that his troubles are not “over with” at al; they
have just begun.
Damon Preston, DPA Directing Attorney, Harrison Co.
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Unfortunately, in many courts no public defender is available
and the judge does not conduct the thorough inquiry the case
law contemplates to support avalid waiver.

In one King County municipal court which | observed, the
waiver collogquy took 42 seconds. This does not comply with
the approach outlined in Akins, supra, or in State v. Chavis,
644 P.2d 1202, 1205, 31 Wn. App. 784, 789,790 (Wash.App.1982):

.... the court should question the accused in a manner
designed to reveal understanding, rather than framing
questionsthat call for asimple “yes” or “no” response.
[emphasisin original.]

Inthe Matter of the Personal Restraint of Jose Grajeda, 579
F.2d 406, 20 Wn. App. 249 (Wash.App.1978), Division Three
vacated the plea because of the trial court’s failure to comply
withCrR 4.1(c). Atthetimeheentered hisplea, Mr. Grajedawas
advised of hisright to counsel but proceeded without request-
ing appointment of counsel. The judge did not ascertain
whether his waiver of counsel was made voluntarily, compe-
tently, and with knowledge of the consequences. The Court
found that CrR 4.1(c) implements due process requirements as
construed by the United States Supreme Court. The Court
cited Carnley v. Cochrane, 369 U.S. 506, 516 (1962):

Presuming waiver from a silent record is impermissible.
Therecord must show, or there must be an allegation and
evidence which show, that an accused was offered coun-
sel but intelligently and understandingly rejected the of -
fer. Anything lessisnot awaiver.

Twenty-five years have elapsed since Grajeda. Thereisone
unpublished case citing it, State v. Hotrum 2000 WL 1022957
(Wash.App. 2000) (unpublished), which reversed severa felony
convictions becausethe court did not make aproper inquiry or
record on waiver of counsel.

Washington case law is clear that awaiver of counsel must be
accepted by acourt only after athoroughinquiry. TheCourtin
Chauvis, supra, 644 F.2d 1202, 1205, 31 Wn. App. 784, 789,790,
wrote:
But [a]n accused should not be deemed to have waived
the assistance of counsel until the entire process of of-
fering counsel has been completed and a thorough in-
quiry into the accused’ scomprehension of the offer and
capacity to makethechoiceintelligently and understand-
ably has been made....

Other cases have held that the defendant’ srequest to proceed
pro se must be unequivocal. The court must establish that the
defendant, in choosing to proceed pro se, makes a knowing
and intelligent waiver of theright to counsel. Satev. DeWeese,
816 P.2d 1, 117 Wn.2d 369, 377 (Wash. 1991). The court must
determine that the defendant is competent and aware of the
dangersand disadvantages of waiving hisor her right to coun-
sel. Satev. Hahn, 726 F.2d 25, 106 Wn.2d 885, 895 (1986); State
v. Nordstrom, 950 P.2d 946, 89 Wn. App. 737, 740-41
(Wash.Appl.1997). The defendant must be advised of the dis-

advantages of proceeding pro se. Faretta v. California, 422
U.S. 806 (1975).

And the court must indulge every reasonable presumption
against waiver. Bellevuev. Acrey, 691 P.2d 957, 103 Wn.2d 203,
207 (Wash. 1984).

In Von Moltke, supra, 332 U.S. at 723-724, the plurality opin-
ion wrote that the right to counsel invokes

...the protection of atrial court, in which the accused —
whose life or liberty is at stake — is without counsel.
This protecting duty imposes the serious and weighty
responsibility uponthetrial judgeof determiningwhether
there is an intelligent and competent waiver by the ac-
cused. To discharge this duty properly in light of the
strong presumption against waiver of the constitutional
right to counsel, ajudge must investigate aslong and as
thoroughly asthe circumstances of the case before him
demand. The fact that an accused may tell himthat heis
informed of hisright to counsel and desirestowaivethis
right does not automatically end the judge’ sresponsibil-
ity. To bevalid such waiver must be made with an appre-
hension of the nature of the charges, the statutory of-
fensesincluded within them, the range of allowable pun-
ishments thereunder, possible defenses to the charges
and circumstances in mitigation thereof, and all other
facts essential to a broad understanding of the whole
matter. A judge can make certain that an accused’ s pro-
fessed waiver of counsel isunderstandingly and wisely
made only from a penetrating and comprehensive exami-
nation of all the circumstances under which such aplea
istendered.

.... amereroutine inquiry — the asking of several stan-
dard questions followed by the signing of a standard
written waiver of counsel — may leave ajudge entirely
unaware of the facts essential to an informed decision
that an accused has executed avalid waiver of hisright
to counsel. [footnotes omitted.]

The Von Moltkecaseisof particularly timely relevancetoday,
as it involved accusations of collaboration with the enemy
during war time. No oneimagined that adefendant so accused
could be held without counsel or charges. And the Court
wrote about the Sixth Amendment provision of legal services
to such a defendant: Continued on page 8
No Exceptions for Comity, Cost or Convenience
An individua’s right to Due Process of law in the district courts of
this Commonwealth, including the right to counsel, is inherent and
fundamental. It can not beignored. Not for reasons of comity, cost
or convenience. Itsprincipleisabsolute. To prosecute a defendant
at any stage of acriminal proceeding without the imprimatur of Due
Process ill egitimatizes the judgments issuing from those courts and
bringsdisrepute on its participants, judge and prosecutor alike. And
this matter is only amplified by the fact that many criminal defen-
dants are indigent, illiterate or mentally challenged. Anything less
than complete Due Process of law in a district court proceeding,
including the defendant’ s right to counsel, is not Due Process.
Pat Roemer, DPA Bowling Green
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Continued from page 7
And nowhere is this service deemed more honorable
than in case of appointment to represent an accused too
poor to hirealawyer, even though the accused may bea
member of an unpopular or hated group, or may be
charged with an offense which is peculiarly abhorrent.
332U.S. & 726.

LawyersMakea Difference

During my fellowship, | have worked on several casesinvolv-
ing guilty pleas or probation revocations without counsel. In
each case, the involvement of alawyer produced a more fa-
vorable result for the defendant, and in several cases also
saved the local government thousands of dollarsinjail costs
when thejudgerel eased the defendant monthsor yearsearlier
than had been ordered at a hearing without counsel.

A pilot project in Baltimore found the same results on a sys-
tematic basis. The Lawyersat Bail Project concluded that hav-
ing alawyer present at abail hearing to provide more accurate
and compl eteinformation hasfar-reaching consequences. The
accused is considerably more likely to be released, to respect
the system and comply with orders, to keep his job and his
home, and to help prepare ameaningful defense. The public
at large benefits, too, from the unclogging of congested court
systems and overcrowded jails and the resulting saving in
taxpayer dollars

Judges Face Discipline for Not Honoring Right to Counsel

In recent years, the Washington Judicial Conduct Commis-
sion has begun to discipline judges who ignore their obliga-
tionsregarding counsel.

One municipal court judge, after being suspended by the Su-
preme Court, again was charged with misconduct. This in-
cluded not advising defendants of their rights, consistently
failing to advise defendants that they have aright to counsel,
requiring defendants who pleaded not guilty to waive their
right to counsel and to jury trial and failing to appoint coun-
sel. The judge stipulated to hisineligibility to hold office.’

In InreHammermaster, 985 P.2d 924, 139 Wn.2d 211, 235 (Wash.
1999), the majority wrote:

For most citizens, appearing as witnesses, spectators,
or defendants in municipal court is their only contact
with thejudicial system.... Theimpressionswhich indi-
vidualsinvolved in court proceedingsreceive help form
their opinion of our justice system.... [footnote omit-
ted].... People appearing pro se and without legal train-
ing arethe onesleast ableto defend themsel ves against
rude, intimidating, or incompetent judges. The conduct
here denigrates the public view of municipal courts as
places of justice. [citation omitted.]

The Washington Supreme Court recently disciplined ajudge
for violating the basic responsibility to make sure eligible
people have counsel. Inre Michels, 75 P.3d 950 (Wash.App.

2003). Judge Michelswas acting asjudge in cases involving
defendants whom he had represented as the public defender.
The court stressed several times that it would not tolerate
short cuts to due process. It emphasized the rights of an ac-
cused person and said: “Most fundamental of these rights
include theright to an attorney and theright to be advised of
your rights in a way to be able to make informed decisions
regarding your case.” The Court condemned the judge’ s ac-
tionsin 12 cases in which he pressed the defendant to pro-
ceed without alawyer or go back tojail.

The Michels court referred to Hammermaster, emphasizing:
“... we recognized that all courts must provide equal justice,
regardless of size and situation....” The court pointed out
that “ Courts of limited jurisdiction serve asthewindow to the
judicial branch for many people who do not normally have
contact with the judicial system.” 75 P.3d at 956.

The Court concluded:
The rights of the poor and indigent are the rights that
often need the most protection. Each county or city op-
erating acriminal court holdstheresponsibility of adopt-
ing certain standards for the delivery of public defense
services, with the most basic right being that counsel
shall be provided. 75 P.3d at 957.16

The Problem isnot Uniqueto Washington

The problem of misdemeanor defendants going un-repre-
sented at arraignmentsisnot limited to Washington. In River-
side County, California, neither public defenders nor pros-
ecutorsare present at misdemeanor arraignment’. Sometimes
judgestry to protect defendants’ rights. Inonecity in River-
side County, the judges hold over arraignments of un-repre-
sented misdemeanor defendants until public defenders can
be summoned from elsewhere in the courthouse. In another
city, the judge postpones arraignments until the defendant
has had timeto consult with an attorney, regardl ess of whether
or not the defendant wishes to plead guilty.'®

In London, Kentucky, misdemeanor defendants go un-repre-
sented at arraignment.’® The state is cognizant of the danger

Rawhide Justice
The “Rawhide” style of justice pervades most Kentucky court-
rooms. Only the vigilance of dedicated defenders can hope to rem-
edy thisinjustice. Early entry as authorized by West would permit
effective use of our scarce resources thereby front loading our cli-
ents rights. Asit now standsin the Commonweslth, blanket rights
waivers and pleas without the benefit of counsel are an unfortunate
norm.
Glenda West, DPA Columbia

The Collision of Rights and Convenience
When constitutional rights collide with the convenience of the courts,
the citizen accused lands on the wrong side of the scales of justice.
Under staffed public defender offices with crushing casel oads must
challenge the courtsto value constitutional rights over convenience.
The fulfillment of the promise of Gideon requires commitment by
al involved in the court system.
Jim Norris, DPA Covington Office




THE ADVOCATE

Volume 26, No. 1 January 2004

of un-represented defendants pleading guilty. Indeed, un-
represented felony defendantsarenot allowed to plead guilty;
the court enters an automatic not-guilty pleafor them.? But
the same protections are not afforded to misdemeanor defen-
dants. At misdemeanor arraignments, defendants appear with-
out counsel. Judges read defendants short pre-packaged
statements of their rights, contained in the “bench-book.”
Somejudgesinformthe defendantsof their rightsinaslittleas
thirty seconds. Some misdemeanor defendants who plead
not guilty at arraignment enter into ill-advised guilty pleas at
later pre-trial conferences. Defendants must fill out written
requestsfor attorneysand until they do, they remain unrepre-
sented. Felony defendants havetherequest for counsel filled
out for them by the public defender. Theupshotisthat at pre-
trial conferences, defendants someti mes appear without coun-
sel after being detained for as long as three weeks and are
offered a choice: they are allowed to plead guilty without
counsel and receive time served or plead not guilty and re-
maininjail.?

In acourt | visited in Louisiana, some misdemeanor defen-
dants pled guilty without counsel, even when receiving jail
time, and there was no proper waiver of counsel. This oc-
curred even when there were public defenders in the court-
room.

Some Courts Do Provide Counsdl at Arraignment

Some communitiesin various states have acted to protect the
rights of misdemeanor defendants. As Fern Laetham, Execu-
tive Director of the Sacramento County Conflict Defenders
put it, her office “simply never considered it an option to not
represent indigent misdemeanor defendants at arraignment.” 2

The Conflict Defender staffs misdemeanor arraignments with
two experienced attorneys. Theattorneysassessthe strength
of their client’s case and the worth of the prosecutor’s plea
offer.2 They have the support of full time investigators and
intern law clerks.

The Sacramento Public Defender assignsfour to fivefull time
attorneysto misdemeanor arraignment.>* These attorneysare
supported by 10 research assistants. Often, defendants rep-
resented by SCPD at arraignment have their cases dismissed
by the prosecution. An SCPD supervisor said that she was
not aware of any un-represented defendant’ s casesbeing dis-
missed .

The Louisville-Jefferson County Public Defender provides
counsel for indigent misdemeanor defendants at their initial
appearance. InWest v. Commonwealth, 887 SW. 2d 338 (Ky.
1994) the court stated that the Kentucky statute providesthat
representation by the Public Defender for the indigent client
begins at the “‘earliest necessary proceeding at which the
person is entitled to counsel’ and upon asimple ‘ declaration
by the person that he is needy under the terms of this chap-
ter'....” Id. at 341

In Seattle Municipal Court, thereare defendersat arraignment
six days aweek. They are able to challenge probable cause,

argue for personal recognizance release or low bail, and to
advise the clients on the advantages and disadvantages of
pleaoffersfrom the city prosecutor. The defenders meet with
their clients before appearing in front of the judge, negotiate
pleas with prosecutors, and advocate for less restrictive con-
ditions of release after pleas of not guilty.? It is not ideal,
because while the defenders can review the policereportsand
negotiate with the prosecutor, there is no time to investigate
the case or to do research which could inform apleadecision.
But they are able to advise clients and to help get the best
possible resolution for those defendants who want to resolve
the case that day.

Alternatives

What can be done?In Snohomish County, | met with thejudges,
the prosecutors, and the defenders, and they agreed to end
video arraignments. They found funds for a pilot program for
defenders and prosecutorsto be present at arraignment. The
court consolidated calendars so that lawyerswould have fewer
hearingsto attend. Thereport from the lawyersthat have par-
ticipatedisthat they are providing aninvaluable servicetothe
accused and that their presence is essential to assure that
justiceis served.

According to Public Defender Bill Jaquette:
People coming before the court simply do not under-
stand the possible consequences of being accused of a
crime or of the rights they have in dealing with those
accusations. Because the prosecutor isthere, willing to
make some plea offers, some cases can be resolved at
their inception, avoiding subsegquent court hearingsand
unnecessary jail time. The court saves time because the
occasions where court has to permit withdrawal of an
un-counsel ed guilty pleaor waiver of jury areeliminated.#

After | wrote a letter to Auburn Municipal court, the judge
changed the court’ sweb pageto make clear that counsel could

Continued on page 10
Our Challenge
Thechallenge, which isfaced by all participantsin the criminal
justice system, isnot merely to provide representation in Dis-
trict Court, but to provide truly meaningful representation in
that context, with its finite resources and seemingly infinite
demands. Courts must balance the need for efficiency with the
need for accurate fact-finding and deliberate consideration of
legal issues. Prosecutors must, as ever, balance zeal ous advo-
cacy with the duty to seek justice for al, including defendants.
Defenders must, despite ahost of conflicting demands on their time,
be present and prepared, in adisciplined way, to provide the guiding
hand of counsel to the often angry, frightened and confused poor who
appear in their numbersin District Court. Thischallengeisvast, and
great effort isever required to meet it. We must also, | feel, renew our
commitment to the adversary system as the best means of discover-
ing truth and establishing justice. | am, however, fully persuaded
that, with good will, good thought and good effort, we can work
together to make the dream of Gideon amore fully realized presence
in even our most crowded District Courts.
Rob Sexton, DPA Regional Manager, Owensboro
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be requested before arraignment, not only afterwards, and he
has asked the city government to provide public defenders at
arraignment. The judge decided not to accept guilty pleas
without counsel available. Heis considering establishing a di-
version program.

In Spokane, | met with some judges, prosecutors, and defend-
ers, andthey agreedtotry tore-scheduleand consolidate DWL S
3 cases in one court, with the goal of sending as many as
possibleto are-licensing program. Thiswould reduce pressure
on other courts, and could reduce the number of DWL S 3 cases
assigned to the defenders. That would free up resourcesto be
ableto provide lawyers at arraignment.

Inevery court system, there are caseswhich could be diverted.
Often, the prosecutors don’t review the police reports before
complaints are filed. When they do read them, they often dis-
miss the cases or offer resolutions with lesser charges. If they
would review them in advance, they could save resources. In
juvenile, greater use of diversion and alternatives to truancy
prosecutions would reduce caseloads.

Defenders are in a good position to address with their local
prosecutors and judges the routine denial of counsel to defen-
dantsin misdemeanor courts. When lack of resourcesisraised
as a defense, there are two answers. First, lack of resources
does not excuse complying with constitutional rightsand rule
reguirements. Second, diverting cases, primarily DWL S 3 cases,
would save more than enough money to fund lawyers at ar-
raignments and probation hearings. DWL S 3 cases constitute
as much as one-third of misdemeanor court cases. In thefirst
eight months of 2003, there were 28,221 DUI filingsin courts of
limited jurisdiction, 85,276 “other traffic” offense filings, and
92,314 non-traffic offense filings. 2

Seattle Municipal Court has are-licensing program which has
netted the city money in formerly unpaid traffic fines, while
helping people to get back their licenses and avoid further
DWLS tickets. More than half of the participants have been
ableto obtain their licenses.

King County District Court has a diversion plan for DWLS 3
which was developed by defenders and prosecutors working
with the court and county government.? It has saved hun-
dreds of thousands of dollars a year in defender costs, jail
costs, and court costs, and hel ped people to get their licenses.
In 2002, the King County District Court launched afull service
re-licensing program for defendants charged with DWLS I11
and No Valid Operator’sLicense. Instead of filing charges, the
prosecutor’ sofficeinvitesindividualsto appear in court. If the
person appearsin court avariety of optionsare made available
for them. They can have their previous fines and violations
mitigated by the judge and pay them in full, have a payment
plan developed by service providers present in the courtroom,
or agreeto do work crew or community service which pay $150
dollars per day or $10 per hour respectively towards the viola-
tions. If the payment plan ischosen, holdson theindividual’s
license are removed as soon as the first payment is made.

There-licensing project allowsfor walk-in participants® This
is perhapsthe most accurate indication of the program’ s suc-
cess in the community. On one recent day, the walk-in court-
room for re-licensing at the King County District Court in
Burienwasfilled to capacity. The program hashadto capthe
number of walk-ins. Theword of mouth surrounding the pro-
gram is enormous. Not only are people spreading the word
that fines are significantly reduced but also there is none of
the intimidation and fear that can surround normal court ap-
pearances: the re-licensing coordinator calmly and clearly ex-
plains the program, there are no prosecutors present, and
oncethejudgetakesthe bench and beginsto mitigatefines, it
becomes clear that the program’s goal is to make fines more
manageabl e and get people re-licensed.

Thousands of jail days are saved because fewer people are
held for DWLS 3 violations, attorney hoursare saved for the
prosecutor and the public defender, the underlying problem
of the DWLS violations is addressed, and hundreds of par-
ticipants regain their driving privileges.

Another aternative would be to de-criminalize some minor
offenses, including DWLS 3 for people whose licenses are
suspended only for failing to pay tickets. That part of DWLS
isarelatively recent statutory change. The King County Re-
gional Justice Summit sponsored by law enforcement offi-
cias this past October included decriminalization as one of
seven priority areasin which to develop solutions.

Conclusion

The bottom line is that counsel must be provided to eligible
defendants. If a case isimportant enough to prosecute, it is
important enough to provide counsel and due process. Courts
should not take pleas from unrepresented defendants with-
out thorough inquiriesinto their waiver of their right to coun-
sel. Prosecutors should not discourage people from exercis-

Catalystsfor Change
Robert Boruchowitx’ s article How to Deal with the Denial of Coun-
sel in Misdemeanor Cases Post-Shelton served to reinforce the les-
sons so ably taught to new DPA attorneysthisfall in District Court
and Juvenile Court training. Serious as they may be, we defenders
are not simply charged with representing clients facing the death
penalty or serious felony charges. Our statewide caseload reports
verify that the vast amount of day-to-day in the trenches defense
work is carried out in misdemeanor and juvenile court. As public
defenders we have the unique opportunity, the training and the
toolsto be catalysts for change on behalf of our district and juvenile
clients. | have often commented sadly and somewhat tongue in
cheek that any resemblance between what happensin many district
courtrooms and the practice of real law in away which protects our
clients' rightsismerely coincidental. We have the expertiseto change
that reality. Asan agency we need to continue to strive for more
attorneyswith which to develop agreater and more consistent pres-
encein District and juvenile court. We must not be afraid to take the
unpopular stand in support of our clients' rights even if doing so
slowsdown acourts’' sdocket. And we must utilize our wealth of in-
house expertise to continually educate judges and prosecutors about
the importance of ensuring the protection of our clients' rights.
Rebecca Murrell, DPA Directing Attorney, Bullitt County
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ing their right to alawyer and they should not be negotiating
pleaswith unrepresented, shackled defendants. Local govern-
ments must meet their obligations to pay for counsel.

And defense lawyers, judges, and prosecutors must not ook
the other way from these practices which sacrifice individual
rights and basic fairness.s!

Robert C. Boruchowitz

Robert C. Boruchowitz is director of The Defender Associa-
tion, past President of the Washington Defender Association,
and a 2003 Soros Senior Fellow. Ben Goldsmith, athird year
student at the University of Michigan School of Law, assisted
with research for this article.
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The problem of judges acting as prosecutorsis somewhat beyond
the scope of thisarticle. But the court should not adopt the role
of aprosecutor in atrial or a probation revocation hearing. See,
People v. Bedenkop, 625 N.E.2d 123, 252 111. App. 3d 419 (1994);
Giles v. Prattville, 556 F. Supp. 612, 617(Mid. Dist. Ala., N.
Div.1983): “the practice in the Prattville Municipal Court of
having the same officia serve as judge and prosecutor will not
meet minimal congtitutional standards.” The Washington Supreme
Court has decided 6-3 that it does not violate due process for a
district court to conduct a traffic infraction hearing without a
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Criminal Justice Dependson the Adversary System
No government has a legitimate interest in convicting its citizens
of criminal offences unless those citizens are guilty. Thisiis true
evenif the penalty isslight or the sentence probated. Every day in
this Commonwealth | see citizens appear in droves before tribu-
nals that have neither the time nor the motivation to determine
actual guilt. Those citizens are disproportionately the poor and
the powerless, but in a system where the Judge and the prosecutor
are not only highly educated, but are additionally specially trained,
anyone who venturesin off the street starts, and frequently ends,
at adistinct disadvantage. The system need not fear an evil motive
from judges and prosecutors, only that their motivationsto “move
the docket” and “keep a high conviction rate” interfere with that
stated goal of justice. There is a real, meaningful difference be-
tween being guilty with asentence of asmall fine or some probated
jail time and being not guilty. The cost to the citizen may appear
later in lost job opportunities or higher insurance rates. It may
appear to the county injail costswhen the probation isrevoked. It
ultimately appearsto all of usin alossof confidencein the system
to produce the right result. Criminal justice depends on the adver-
sary system. That system depends on adversaries who play on a
level field. When only one side has a lawyer, the result that pre-
vails only approximates justice. That may be enough for some. It
should not be enough for us.
Rob Riley, DPA Northern Regional Manager, LaGrange

prosecutor. State v. Moreno, 58 P.3d 265, 147 Wn.2d 500 (Wash.
2002). Justice Johnson wrotein dissent:“ In our adversarial sys-
tem, when the only advocate for the State in the courtroom isthe
judge, the appearance of fairnessis violated.” This issue bears
raising again in the context of taking pleasin criminal casesand of
revocation of probation.

Wallace, Remarks at | ndigent Defense Symposium (2002).
http://www.nlada.org/DM S/Documents/1046801534.62/
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An Ounce of Shelton isWorth a Pound of Boykin
Edgar, not his real name, was not my client at the time; but | wasin
the courtroom to see his arraignment.

“Sir,” the Judge began, “you are charged with driving on a DUI sus-
pended license, first offense. How do you plead?”’

“1 have to be honest, Edgar said, | was driving and | hadn’t got my
license back.”

“And was that license suspended because of a prior DUI convic-
tion?’ the Judge queried.

“Yes, it was, Judge.”

“Well,” said the Judge, “for your honesty, I’ m going to give you time
served, suspend the fees and fines, and let you out today. Is that
okay with you, prosecutor?’

“That’ll be fine, Judge,” or words to that effect.

Everything seemed right and just with the world. A man was admit-
ting his guilt without making excuses, and the Judge and prosecutor
content to reward such honesty by giving him the absolute minimum
for the offense.

Then, two years|ater, | was appointed to represent Edgar on histhird
offense of driving on a DUI suspended license. Of course, a third
offenseisafelony. Asl examined hisdriving record which had been
produced in discovery, | learned for the first time the facts of the
charge to which Edgar had pled guilty two years earlier: Edgar had
been given a ninety day suspension for DUI, and on the ninety-third
day after being suspended, he had been stopped and arrested. So
Edgar had already served his mandatory period of DUI suspension;
hejust had not yet got hislicense back. Edgar had been charged with
and convicted of the wrong offense!

But no one told him that.
Not the prosecutor.
Not the Judge.

Not even me, though | wasthere. All present, including Edgar, simply
assumed he was guilty of the charge. | had sat idly by at the time,
thankful, | suppose, not to have been appointed to another case.

Shelton had not been decided at the time, but if it had, would | have
used it? Would | have urged the Court to appoint me before taking the
plea, just to make sure that he was pleading knowingly to the proper
charge? Maybe. Maybe | would have asked the judge to address the
issue of appointment of counsel prior to taking a plea, thereby in-
creasing my own caseload and adding some delay to what was cer-
tainly an expedited process for Edgar.

If | had, | would not be drafting alengthy Boykin motion now, asking
the Circuit Judge and Prosecutor today to disregard an injustice done
to Edgar over two years ago.

Scott West, DPA Directing Attorney, Murray
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Hasthe Problem of the
Unrepresented Changed?

“What is discouraging is that while
there have been numerous significant
changes in DPA’s funding situation
over the past several years, the prob-
lem of the unrepresented defendant in
district court has not significantly
changed. The conveyor belt has been
moving for many years and will con-
tinue to move in the district courts of

Ernie Ls Public Advocate

this Commonwealth. There is neither
thefunding nor the political will to provide counsel to each person
in district court who is both eligible and who desires to have
counsel...The only proper remedy isto provide people with coun-
sel in district court when their preliminary hearings and other im-
portant procedures are being held.

This is indeed a problem that appears to be virtually intractable.
While | doubt whether we will ever see full funding for all those
accused who desire counsel and are eligible, we need to continue
to raise the vision of our Constitution andGideon and continueto
press toward that goal.”

That waswhat | said from the perspective of adirecting attorney in
the Richmond Officein 1996 when The Advocate last examined the
unrepresented indigent in Kentucky. Sadly, there remain far too
similarities between that day and today. We still do not have de-
fenders available in most counties in Kentucky at the time an ar-
rested person first appears before a judge to be advised of the
charges, asked whether he wants counsel or not, and to have bond
set. Sadly, we have far too many judges advising groups of per-
sonsof their right to counsel rather than ensuring at an individual-
ized colloquy that they understand their rights and wish to waive
their right to counsel. Sadly, the norm is that defenders are not
available when bond isfirst set. Sadly, Alabama v. Shelton, 535
U.S. 654 (2002) is adream rather than areality in Kentucky.

That isnot to say that progress has not been made. We have afull-
time public defender system in 117 counties today, with almost
double the resources from 8 years ago. That means we have more
public defenders available to represent far more persons charged
with crimes, including misdemeanors and juveniles. We also have
DR v. Commonwealth, Ky. App., 64 SW.3d 292 (2001) and KRS
610.060(2)(a), which have gone far toward eliminating the problem
of the unrepresented juvenile. We are providing more justice to
more peopl e through our public defender system in Kentucky.

But this problem will never be fully solved without a significant
increase in funding. DPA handled over 117,000 cases last year at
$238 per case. Trial public defenders averaged 484 cases opened
during FY 03. Defender casel oads are 150% of national standards.
DPA is charged with the mission of representing every eligible
indigent accused of a crime, no exceptions. DPA stands ready to
compl ete thismission, but we must receive additional resourcesto
be able to accomplish this.

ErnieL ewis, Public Advocate
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FOR 6 WEEKS

HENRY EARL CLARK,
sat in jail before even
seeing a lawyer...and for
afull three months before
they found out they had
thewrong man.

FOR 40 YEARS

THE LAW that should have
prevented thisfiasco has
sat on the books, waiting

for enforcement.

It's abasic right: “equal justice under law” means that every American
should stand equal before the courts. 2003 marks the 40th anniversary of
the landmark Supreme Court case, Gideon v. Wainwright, that ruled the
Constitution guaranteesall Americansaccesstolegal representationwhen
facing prison time for criminal charges. If someone cannot afford to hire
an attorney, the court is required to appoint one for him or her.

Thisguaranteelegitimizesour legal system - if wecan all count on getting
qualified counsel, we can all trust our system of justice.

The“No Exceptions’ campaign aimsto remind each state of its responsi-
bility to promptly provide qualified counsel to anyonewhoisfacing prison
time for criminal charges and cannot afford an attorney. There are no
exceptionsto thisrule.

Anyone accused of acrimewho can’t afford an attorney on hisor her own
must get qualified counsel in 24 hours. No Exceptions. It’'s the
American way.

Tolearn moreabout the campaign and theissue, visit

www.NOEXxceptions.org.

NO EXCEPTIONS

It'sthe American Way
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JOHNSON V. COMMONWEALTH:
How DEPENDABLE IS | DENTIFICATION BY
M icroscoric HAIR COMPARISON?

A professor from Harvard Law School once gave a speech
to the Association of American Law Schools in which the
professor cautioned that legal education had a deleterious
effect on a person’s ability to think sensibly about reality
and how to evaluate claims about the material world. Sup-
pose, said the professor, you asked the average young adult
whether the moon was made of green cheese. Before law
school, atypical responsewould be: “1 don’t know; we prob-
ably need to get hold of apieceof itinorder tofind out.” To
alaw school graduate, however, the answer, “It could be
argued that the moon is made of green cheese,” would seem
entirely adequate. If you do not already realize thatJohnson
v. Commonwealth, Ky., 12 SW.3d 258 (1999), confirms the
Harvard professor’ s worst fears, you will by the end of this
case comment. But first we need some legal background.

Admissibility of Scientific Evidencein American Law

Before Frye v. United Sates, 293 F. 1013 (D.C. Cir. 1923),
courts used the “marketplace” test. In trying to determine
whether a proffered expert witness had valid opinions to
offer, courts of the 19" Century asked themselves whether,

in the commercial marketplace, consumers of that expertise
found its opinions and advice worth purchasing with their
hard earned money. If the expertise were valued in the mar-
ketplace, then courtsalsowerewillingtovalueit and allow it

as expert testimony. Thus, consumers of an asserted exper-
tise were the principal judges of itsvalidity.

Asthe Frye court realized, such a test was impossible to
apply to expertisethat had no lifein any commercial market-
place, such as afield that was invented exclusively for fo-
rensic purposes. So, when confronted with the need to de-
termine whether a proffered polygraph expert had a valid
basisfor hisopinions, theFrye court employed an analog to
thecommercial marketplace: theintellectual marketplace. The
court asked not whether an expertise enjoyed general ac-
ceptance among consumers, but whether the expertise had
gained general acceptance “inthe particular fieldinwhichit
belongs.” Thus, the Fryetest replaced consumerswith pro-
ducers as the principal judges of validity.

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993), of course, made judges the principal judges of the
validity of proffered expertise. And it called upon those
judges, when confronted with empirical claimsto assess, to
think like scientists: Are the claims testable and have they
been tested? Have those tests been conducted using sound

research methodology (perhaps the central lesson of the
paragraph in Daubert that begins with the words “peer re-
view and publication”)? What do the findings of well de-
signed studies reveal ? “ General acceptance” still can be
considered, but with a scientist’s skepticism — as the Su-
preme Court later made clear in Kumho Tire v. Carmichael,
526 U.S. 137 (1999), when it observed: “Nor... doesthe pres-
ence of Daubert’s general acceptance factor help show that
an expert’s testimony is reliable where the discipline itself
lacksreliability.” So, general acceptancewithinafield counts
for something only after the field has been otherwise deter-
mined to be a sound one. To have held otherwise would
have been to allow Fryeto swallow Daubert.

Theessential logic of Daubert and its progeny could not be
simpler. What better way is thereto find out whether some-
thing works or not than to empirically test it? And then to
look at the quality of those studies and what the results of
good studies show. If you had a serious illness and you
wanted your doctor to recommend an effective treatment,
would you want your doctor to choose a treatment whose
sellers assure buyers that the treatment they are selling is
terrific? (Frye.) Or would you want your doctor tolook at the
research literature testing what works and suggest some-
thing to you that has been demonstrated to be effective?
(Daubert/Mitchell.)

The essence of Daubert’s gatekeeping task isto look at the
research offered by the proponent on the specific “task at
hand” in the case at bar and see what it shows. If the re-
search satisfies the court that the expertise is sufficiently
dependable, itisto beadmitted. If theresearch fail sto estab-
lish that the expertiseisdependable, itisto be excluded. The
proponent of expert evidence that has no research or mini-
mal research or weak findings to support it cannot gain ad-
mission — the fate of any party bearing the burden of proof
but who is unable to meet its burden.

TheU.S. Supreme Court plainly realized that there were many
old kinds of asserted expertise that had won admission un-
der Frye (or had been admitted without being subjected to
any test at all), and which would be challenged under
Daubert as they never had been challenged before:

Although the Fryedecision itself focused exclusively
on “novel” scientific techniques, we do not read the
requirements of Rule 702 to apply specially or exclu-
sively to unconventional evidence. Of course, well-
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established propositionsarelesslikely to bechallenged
than those that are novel, and they are more handily
defended.

Asone federal court later observed:

[Daubert] may mean, in avery real sense, that “every-
thing old is new again” with respect to some scientific
and technical evidentiary matters long considered
settled. Alarmists may see this as undesirable.... The
more probable outcomeisthat judges, lawyers and ex-
pert witnesses will have to learn to be comfortable re-
focusing their thinking about the building blocks of
what truly makes evidence that is beyond the knowl-
edge and experience of lay persons useful to them in
resolving disputes. The beneficiaries of this new ap-
proach will be the jurors that have to decide increas-
ingly complex cases. Daubert, Kumho Tire, and now
Rule 702 have given us our marching orders, and it is
up to the participantsin thelitigation processto get in
step. United Statesv. Horn, 185 F.Supp.2d 530 (D.Md.
2002).

A field that has the right stuff, and has done its scientific
homework, would have no trouble demonstrating that what
itisselling isworth buying. If its claims are true, its adher-
ents should have no trouble showing that to be so. But a
field that has been engaged in aparody of science, dressing
up inlab coats but never doing the research needed to test
the extent and limits of its claims, and making claims that
exaggerate what is known about its subject matter and its
own skills, such afield would have the gates closed to it —
unlessand until it can demonstrate the validity of itsclaims.

Admissibility of Scientific Evidencein Johnson

At trial inJohnson v. Commonweal th, counsel for the defen-
dant challenged the admissibility of hair identification ex-
pert testimony under Mitchell v. Commonwealth, Ky., 908
S.W.2d 100 (1995), Kentucky’ sadoption of Daubert. Inlight
of Daubert, and presumably of Mitchell, one would have
expected the trial court simply to require the proponent to
demonstrate the soundnessof what it was proffering. A field
of supposed sciencethat hasbeen in businessfor acentury
ought by now to have amountain of studies about its sub-
ject matter and itself with which its claims, if valid, could be
“handily defended.” But thetrial court did something even
simpler: it refused to require any showing by the proponent,
and denied the opponent’s motion to exclude. The reason
for that decision, apparently, wasthat microscopic hair com-
parison had long been admitted in Kentucky —though obvi-
ously not under the test now required by Kentucky law.

Thetrial court’sfailure to place the burden of proof on the
proponent of the admission of evidence, and then to admit
thetestimony without the proper showing having been made,
would seem to be an elementary error. That the proponent of
evidence hastheburden of establishing that its proffer meets
the requirements for admission is a quotidian legal notion.

(Theruleisancient, followed (almost) universaly, fair, and
efficient. Where the proffer is an asserted expert in some
assertedly scientific field, the proponent has the proposed
witness who has the supposed knowledge that will answer
the question.)

On review by the Kentucky Supreme Court, however, the
trial court’ srefusal to requirethe proponent to “ show usthe
data” was upheld as a proper application of Daubert/
Mitchell. To reach thisresult, the Court had to explain how
it could be that an asserted expertise, never before tested
under Daubert/Mitchell, did not need to betested, and could
befound “scientifically reliable” without any court ever do-
ing the one thing that was the touchstone of the new test:
looking at the data.

FIRST, the court argues that well established findings of
science need not be revisited and proven over and over
again. This seemingly sensible view not only strikes a blow
forjudicial efficiency, it sparescourtstheintellectual burden
of atask which isfundamentally difficult for many of them,
namely, evaluating the validity of asserted scientific claims.
In the words of the Johnson Court:

Daubert also recognized that some scientific meth-
ods, techniques and theories are so firmly established
asto be proper subjects of judicial notice pursuant to
FRE 201(b)(2). Thus, inUnited Sates v. Martinez, it
was held that once an appropriate appellate court
holds that the Daubert test of reliability is satisfied,
lower courts can take judicial notice of the reliability
and validity of the scientific method, technique or
theory at issue. Courts are “right to admit or exclude
much evidence without ‘ reinventing the wheel’ every
time by requiring the partiesto put on full demonstra-
tions of the validity or invalidity of methods or tech-
niquesthat have been scrutinized well enoughin prior
decisionsto warrant taking judicial notice of their sta-
tus” 3 C. Mueller and L. Kirkpatrick, Federal Evi-
dence § 353, at 657 (2d ed.1994). (Case citations omit-
ted.)

Thetroubleisthat none of what those authoritiesweretalk-
ing about is present in Johnson.

The cited footnote in Daubert was referring to overpower-
ingly well tested and thoroughly confirmed findings or prin-
ciples: “theories that are so firmly established as to have
attained the status of scientific law, such as the laws of
thermodynamics, properly are subject to judicial notice.” Is
microscopic hair comparison on apar with the laws of phys-
ics? Arethe principlesof hair comparison “ scientificlaws’?
Indeed, the gravamen of the cited footnoteinDaubert should
have taken theJohnson Court in the opposite direction, con-
cluding not that scrutiny of the claims of hair examiners can
be dispensed with but rather that “ well-established proposi-
tions... aremore handily defended” and must be defended. If

Continued on page 16
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the claims of microscopic hair identification are sound, they

can easily be shown to be so. But if they are not, they will
fail. And the only way a court can determine whether the
claims are sound is going to be to require the data to be
presented at a proper hearing.

The Martinez court is talking about a situation where an
appellate court holdsthat the requirements of Daubert have
been properly satisfied in other proceedings, so that alater
district court does not have to go over the same territory
redundantly. But that is not what happened here. There had
been no prior hearing at which the claims of microscopic hair
identification had been rigorously scrutinized and the re-
quirements of Daubert/Mitchell found to have been met.
Moreover, both the earlier court and the court seeking to
forego a Daubert hearing would both have to have been
sufficiently careful in framing thetask-at-hand that areview-
ing court could be sure that the datareviewed in the former
hearing fit the task at hand in the latter case. InJohnson, for
example, asingle questioned hair wasavailabletowork with.
Had a previously conducted Daubert/Mitchell hearing ad-
dressed itself to that difficult evidence situation? (As we
know, therewas no such hearing in asister court addressing
itself to anything.) A finding of nothing more than general
acceptance would not have sufficed, given the touchstone
requirements of Daubert, elaborated in Kumho Tire, disap-
proving of general acceptance as a continuing substitute
for areview of the relevant research data. As Justice Scalia
emphasized in his concurrence in Kumho Tire: “Though...
the Daubert factorsare not holy writ, in aparticular casethe
failure to apply one or another of them may be unreason-
able, and hence an abuse of discretion.”

If the Kentucky Supreme Court is saying that an appellate
court can make the substantive decision for thetrial courts,
then it is saying that review isde novo. If that istherulein
Kentucky, then the Court must conscientiously conduct its
own review of the research literature and explain what it
found there. (The U.S. Supreme Court, of course, has gone
in the opposite direction, holding in General Electric Co. v.
Joiner, 522 U.S. 136 (1997), that appellate review is deferen-
tial. (In practice, federal district courts revisit uncertain sci-
ences repeatedly, working their way toward a clearer under-
standing and an eventual consensus.) But, in any event, the
Kentucky Supreme Court undertook no such de novo re-
view of the question of the validity of the claims of hair
identification examiners.

Similarly, thelanguage quoted from Mueller & Kirkpatrick is
drawn from the midst of a discussion of how courts are to
meet their obligation to ensure the validity of proffered sci-
ence, and how they might do so efficiently. A court’s first
obligation under Daubert/Mitchell is not to be efficient but
to ensue the validity of the proffered science. The Johnson
Court seems so intent on sparing judges the burden of “re-
inventing the wheel” that it iswilling to spare them the bur-
den of inventing the wheel altogether.

SECOND, theKentucky Supreme Court arguesthat the ques-
tion of scientific reliability and validity of hair comparisons
issomething Kentucky courts can learn about through judi-
cial notice, and that the taking of judicial notice shifts the
burden of proof to the opponent of evidence admission.

Part of the problem hereis that there are two kinds of facts
that can be judicially noticed, serving different purposes
and accompanied by different standards and procedural re-
quirements. The Court is contradictory about (and probably
confused about) which kind it is trying to invoke as the
vehiclefor relieving the proponent of admission of the obli-
gation to meet itsburden of actually proving that the claims
of hair comparison can be trusted.

Initially, the Johnson Court quotes Daubert’s invocation of
“judicial noticepursuant to FRE 201(b)(2)" asthe magic wand
for thisjob. But FRE 201(b)(2), like KRE 201(b)(2), isarefer-
enceto “adjudicative facts,” which are facts specific to the
immediate partiesin the case at bar. An adjudicativefact, in
order to be judicially noticed, must be “not subject to rea-
sonabledisputeinthatitis... capable of accurate and ready
determination by resort to sources whose accuracy cannot
reasonably be questioned.” Where are these indisputably
accurate sources on the scientific reliability of hair compari-
son? The Court seemsto realize there aren’t any, because it
next looks for a way to dispense with the indisputability
reguirement of 201(b)(2). The escape hatchisfoundin some
language of the Study Committee Commentary to KRE 201,
which saysthat “amatter need not be beyond disputeto be
part of a court’s reasoning.” How can that be? The Rule
requires indisputability, but the Commentary says it’s not
necessary? The answer isthat the Study Committee’s Com-
mentary, borrowing from the Federal Rules Advisory Com-
mittee Comments, is talking about a completely different
realm of facts, “legislativefacts,” factsacourt (likealegisla-
ture) relieson when it is making law. Rule 201 is about adju-
dicativefactsat trial. The Commentary istalking about legis-
lativefactsin judicial lawmaking.

So is the Johnson Court making law (legislative facts) or
finding facts (adjudicative facts)? The opinion incoherently
and paradoxically does both at once. By relieving the court
below, and itself, of the obligation to take judicial notice
only of factsthat are “indisputable,” it seems to be making
law through a finding of legislative fact. But by declaring
that “trial courts in Kentucky can take judicial notice that
this particular method or technique [of hair comparison] is
deemed scientifically reliable,” as amatter of trial court dis-
cretion, rather than announcing arule of law which courts
below are obligated to follow, the Courtisbehaving asif itis
making amuch morelimited finding of adjudicativefact. The
opinion probably seeksto have it both ways because only
that mixture of language, contradictory though it may be,
seems capabl e of excusing Kentucky courts from doing the
work they committed to doing when Daubert/Mitchell was
adopted.
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Relatedly, the Johnson Court reassignsthe burden of proof
from the proponent of admission to the opponent: “judicial
notice relieves the proponent of the evidence from the obli-
gation to prove in court that which has been previously
accepted asfact by the appropriate appellate court. It shifts
to the opponent of the evidence the burden to proveto the
satisfaction of thetrial judgethat such evidenceisno longer
deemed scientifically reliable.” We have to try to make our
way through some confusion. The burden of persuasion
cannot be shifted because of judicial notice. Judicial notice
isoneway for aparty to meet its burden of production, and
perhaps of persuasion. The burden of persuasion normally
(and almost invariably) startsand stayson the proponent of
admissibility of evidence. The proponent might try to sat-
isfy its burden of production by saying: we ask the court to
takejudicial notice, etc., etc. And the court could agreeto do
so or decline. And at the end of the hearing (if there had
been ahearing) thefact judicially noticed might also befound
to satisfy the proponent’ s burden of persuasion. If the bur-
den of persuasion has been shifted, for some reason, from
its customary place on the shoulders of the proponent, to
the opponent, the court never explains why.

Onewould have thought that, given achallengeto aform of
expert evidence that had never passed muster under the
newly applicable rule, the burdens of production and per-
suasion remained on the proponent of the evidence. And
that the opponent’ s pointing out the absence of any testing
under Daubert/Mitchell would have been more than suffi-
cient to trigger a 104(a) hearing where the proponent could
present the evidenceit hasto present, or request the taking
of judicia notice, in its effort to meet its burden of persua-
sion. For example, in Jacobs v. Government of the Virgin
Islands 53 Fed.Appx. 651, 2002 WL 31887857 (3rd Cir. 2002),
the Government was silent in the face of a challenge to the
admissibility of its proffered fingerprint expert evidence, and
for its failure to meet its burden, the court ruled the expert
testimony inadmissible. The taking of judicial notice would
shift the burden of production over to the opponent, but not
the burden of persuasion. The Kentucky Supreme Court,
however, says that somewhere along the way, for some un-
specified reason, the burden of persuasion was shifted to
the opponent and the opponent failed to meet its burden to
prove that hair comparison evidence is unreliable.

FINALLY, whatever the legal nature of the fact it seeks to
takejudicial notice of, the Court zeroesin onthe onekey fact
the decision isdesigned to turn upon: that microscopic hair
comparison is “generally accepted.” How does the Court
show that hair comparison is “generally accepted” in Ken-
tucky? Easy. It cites five earlier Kentucky cases, two from
the 1950s and three from the 1970s, which upheld the admis-
sion of microscopic hair comparison expert testimony. Well,
actually that’ s not so easy. Because, as the Court acknowl-
edges:

Although we have never specifically addressed the
scientific reliability of thismethod of hair analysis, we
must assume that it at |east satisfied the Frye test of
general acceptance; for otherwise, the evidencewould
never have been admitted in the first place. The ab-
sencein our previous opinions of any in-depth analy-
sisunder the “ general acceptance” test was probably
dueto the overwhel ming acceptance of thisprocedure
as areliable scientific method for the past fifty years.

Let’splay that back in slow motion so we do not miss what
is happening. Prior decisions had “never specifically ad-
dressed the scientific reliability of thismethod of hair analy-
sis.” Then how can they now be used to establishits scien-
tific reliability? Prior decisions did not engage in “any in-
depth analysis under the ‘general acceptance’ test.” The
Court istoo generous. Thetruth isthat not one of the cited
cases engaged in any analysis of admissibility of any kind
or even mentioned Frye or general acceptance or any other
legal test to which microscopic hair comparison expertise
was being subjected. Indeed, it is not evident that a chal-

lenge to admissibility under Rule 702 or its common law
equivalent was even raised in any of these cases (the clos-
est to it was a cryptic mention in the case from 1950), so
those courts might have had no occasion to conduct such

an analysis. In any event, if none of those prior decisions
found general acceptance, how can they now be used to
establish general acceptance? The Johnson Court assumes:
“we must assume that it at least satisfied the Frye test of
general acceptance; for otherwise, the evidencewould never
have been admitted in the first place.” That isavery shaky

assumption. As already noted, it does not appear that a
challengeto admissibility of thehair expertswasevenlodged,
so the courts would have had no occasion to test the as-
serted expertise under general acceptance or any other test.
If challenges had been raised, and each of these courts ad-
mitted anyway, without conducting a Frye or any other ad-
missibility test, they would be doing what most courts have
done over most of the 20 Century with most scientific evi-
dence, especially government proffersof forensic“ science.”

Fryeitself wasan obscuretest, ignored for decades. Asone
scientific evidencetreatise notes, judges did not have much
“interest in theFryetest until afew years before the promul -
gation of the Federal Rules of Evidence.” That was 1975.

“By the 1980s, it was being cited asmuch each year asit had
beeninitsfirst fifty years. Thefirst citation toFrye's general

acceptancetest in an opinion by aKentucky court occurred
in 1983.

The Johnson Court insists that the absence of any analysis
under the general acceptancetest “was probably dueto the
overwhelming acceptance of thisprocedureasareliablesci-
entific method for the past fifty years.” What can one say
about such astatement? Theforce—indeed, the very legiti-
macy — of courts depends on what their opinions say. If
there is no argument or reasoning or even mention in an

Continued on page 18
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opinion about a matter central to what is at issue, then the

opinion has nothing to say on that point, and it must be
resting its holding on something else or on nothing. The
issue in Johnson simply does not appear to have been an
issue in those cases. But, never mind, the Johnson Court
can just invent the missing pieces. That the Johnson Court
fillsinwhat ismissing would not be quite so astonishing if it
were not the central issuein the decision—asthe Court itself
hasframed theinquiry. And the Court iswilling to just make
up what it needs out of thin air.

Next, and finally, the court cites 10 opinionsfrom other juris-
dictions, which it tells us“ specifically hold that human hair
analysis by microscopic comparisonisan accepted and reli-
able scientific method or technique.” The Court says noth-
ing about the contents of those opinions, to demonstrate
the quality of the evidence and reasoning of those opinions,
or even what issue they were addressing. Were they inquir-
ing into general acceptance or something else? If general
acceptance, wastheinquiry anarrow Fryetest (accepted by
those who make their livings doing what they say they ac-
cept) or a broad Frye test (accepted by a wider a range of
relevant scientific disciplines)? Before abandoning Fryefor
Daubert, did Kentucky subscribe to a broad or a narrow
Frye test? Which approach maps onto Daubert/Mitchell?
(Given the Daubert trilogy, it ishard to believe that the nar-
row approach to general acceptanceisstill viable.) Seven of
the ten opinions were from the era before Daubert (and all
ten of them, of course, preceded Kumho Tire, though one
might hope that the three that followed Daubert were aert
to Daubert’s logic, and did not need to wait to be told by
Kumho Tirethat general acceptance alone does not save a
field that has no other demonstrable validity). The Court’s
best chancefor convincing usthat thoseten opinionsmean
something morethanitsown fanciful readings (mindreadings
might be more apt) of thefive prior Kentucky opinionswould
have been totell uswhat thereisto learn about the general
acceptance of hair comparisons from those opinions. But
the Court does no more than to cite them.

Conclusion

Johnson isarare opinion — at least we might hopethat it is
rare. First, the Court excised from Daubert/Mitchell every
element that makes it the new test that it is, and built the
opinion’s entire analysis on the weakest and most suspect
element, general acceptance. Then, instead of requiring a
fresh examination of the general acceptance of hair identifi-
cation (among hair comparison examiners? more broadly
among real scientists?) pursuant to the new law or inlight of
new scientific findings, the Court merely looked at its own
casesfrom generations ago. Upon finding in those opinions
no inquiry into the issue of general acceptance, the Court
imagined that the reason for silence was that the technique
was so obviously accurate and dependabl e that those courts
felt no need to say so. (The exact contrary seems far more
likely: if a challenge had been raised, and if those courts

were aware of information supporting admission, they would
have eagerly referred to it. Since they did not, either there
was no such information or they had no need to mention it
because no proper challenge had been rai sed. And that would
make Johnson a case of first impression on the question of
hair comparison for an appellate court in Kentucky.)

What is most paradoxical about the opinion is that, pursu-
ant to new law which plainly conditions admission of expert
evidence on a scientific-minded appraisal (that is, alook at
the relevant empirical data) of the expertise at issue, the
conclusion that hair comparisonis*“scientificaly reliable’ is
arrived at without any judge at any time having to look at
any studies or data whatsoever. Nothing could be more at
war with the letter or spirit of Daubert.

Had any court at any stage in the process of considering
thischallenge merely pulled from alibrary shelf some recent
publications about hair comparison (entirely appropriateif a
court isin the process of taking judicial notice of legislative
facts) it might have found the following textbook views of
thereliability of identification by hair comparison:

In an exclusionary mode, hair is arather good form of
evidence. If the evidence hair is blond, straight, and
twelve inches long, it may be emphatically eliminated
as having originated from a person whose exemplar
hair is black, curly, and two inches long. In an
inclusionary mode, however, hair is a miserable form
of evidence. The most that can be said about a hair is
that it is consistent with having originated from apar-
ticular person, but that it would also be consistent
with the hair of numerous other people. Stronger opin-
ions are occasionally expressed, but they would not
be supportable.

The authors of that passage, Thornton & Peterson, both
prominent forensic scientists, writing in 2002, al so statethat,
in the view of most forensic scientists, the reliability of hair
comparison is “very low,” and they therefore rate vulner-
ability to aDaubert challenge as “high.”

L essthan six months after the Kentucky Supreme Court as-
sured the people of the Commonwealth that identification
by hair examination was “scientifically reliable,” it emerged
that William Gregory had been falsely convicted, largely on
the strength of hair comparison expert testimony, served 7
years of a 70 year sentence for a crime he was innocent of,
and released after DNA testing showed that he could not
have been the person who committed the rape.

Thehair identification error in William Gregory’ s caseis not
unusual. Review of alarge set of DNA exoneration cases
found this oneform of expert testimony to be the sixth lead-
ing cause of erroneous convictions. (All forensic science
errors or exaggerations added together make them collec-
tively the second leading cause of erroneous convictions,
second only to eyewitness errors.)
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A recent study by the FBI compared cases in which results
on the same hair were available from both microscopic hair
examinations and mitochondrial DNA testing in 95 cases. If
we treat the mtDNA results as the criterion of accuracy, mi-
croscopic hair examination experts saw associationsin all of
the caseswhere mtDNA found associations. But microscopic
hair examiners mistakenly saw associations for 35% of the
comparisons where mtDNA indicated no match.

All of which leads one to ask: why not simply put the prof-
fered expertisetothelegal test? Why should acourt work so
hard to avoid finding out exactly what Daubert/Mitchell
want the court to find out: how good or bad the expert evi-
dence is? If the science were sound, would any of these
judicial gymnastics be necessary?

Old truths do not necessarily remain true or become more
true. Sometimes they are found to have been in error and
need to be withdrawn, or at least need to be revised, tem-
pered, or amended. Thus, old admissibility decisions can
become obsolete. Astime passes, knowledge grows. There
should be more, hopefully many more, studies today than
therewere 25 or 50 years ago. Courts ought to want to know
what is known today, not what was know generations ago.
Gradually, the scientists and practitioners of afield cometo
generally accept the new knowledge and abandon obsolete
beliefs. (Think leeches.) What is scientific advancement
about if not discarding lessvalid knowledge and replacing it
with more valid knowledge?

Forensic science has suffered from a paucity of empirical
research evaluatingitsclaimsand limits. Asstudiesbeginto
be conducted, courts ought to be curious about what they
show, and prepared to rule accordingly. Deferring to the
datais exactly what Daubert and Mitchell are about.

I cannot conclude without acknowledging that a dissent by
Justices Stumbo and Lambert makesthe same essential point
that | have made, though they did it much more succinctly.
That dissent notes, among other things, that it isthe “clear

514 512 514 512 512 512 512

mandate in Mitchell v. Commonwealth that ‘pursuant to
KRE 702 and Daubert, expert scientific testimony must be
proffered to atrial court. Thetrial court judge must conduct
a preliminary hearing on the matter utilizing the standards
set forth inDaubert.’” (Citationsomitted.) And, further, that
“the majority’ s holding improperly removes the burden of
demonstrating admissibility from the proponent of the evi-
dence, and instead requiresthe opponent of the evidenceto
proveitsinadmissibility. Such hasnever beenthelaw of this
Commonwealth. Daubert, as did its predecessor Frye, es-
tablishes a hurdle of admissibility which must be overcome
by the proponent of the evidence before it may be admitted
attrial.”
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It is said an eastern monarch once charged his wise men to invent a sentence, to be ever in view,

and which should be true and appropriatein all times and situations. They presented himwith the
words, ‘And this, too, shall pass away.” How much it expresses! How chastening in the hour of

pride! How consoling in the depths of affliction!

-- Abraham Lincoln
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VicTim IMpPACT EVIDENCE
NoT AbmMissiBLE IN KENTuckY DEATH PENALTY TRIALS

Introduction

From thetext of the Kentucky Supreme Court’ sdecisionsin
cases such as Bowling v. Commonwealth, 942 SW.2d 293
(Ky., 1997), and Woodall v. Commonwealth, 63 SW.3d 104
(Ky. 2001), it might appear at first glance that the admissibil-
ity of victim impact evidence in Kentucky death penalty
trialsisawell-settled matter. But, that is not the case.

A recent Wyoming Supreme Court decision hasalerted usto
the fact that we in Kentucky have apparently been missing
an obvious reason why victim impact evidence is inadmis-
siblein our death penalty trials. The history of Wyoming’'s
death penalty law, (whichisvery similar to the history of our
Kentucky death penalty statute), caused the Wyoming court
to declare victim impact evidence inadmissible in that state.
When that court’ sanalysisisapplied to our Kentucky statu-
tory scheme, the same result obtains: victim impact evi-
denceissimply not admissible in our death penalty trials.

It appears, though, that the Kentucky Supreme Court has
never decided a case in which this argument was made on
behalf of a defendant/appellant. Past claimsinvolving vic-
tim impact evidence seem to have been due process claims,
focusing on the unduly prejudicial nature of evidenceintro-
duced at the particular trial in question, rather than focusing
on the more fundamental question of whether any victim
impact evidenceisever alowed. So, the Kentucky Supreme
Court’ s pronouncements thus far about the admissibility of
victim impact evidence are not at all the final word on the
subject.

What is“Victim Impact Evidence?’

“Victimimpact evidence” is penalty phase information, pre-
sented to a death penalty sentencing jury, “relating to the
personal characteristics of the victim and the emotional im-
pact of the crimes on the victim’s family,” Payne v. Tennes-
see, 501 U.S. 808, 817, 111 S.Ct. 2597, 2604, 115 L.Ed.2d 720
(1991).

It has been described as including “background and infor-
mation regarding the victim in order to give a full under-
standing of the nature of the crime,” and “aquick glimpse of
thelifethe criminal choseto end so asto remind thejury that
the victim was aunigue human being,” Woodall v. Common-
wealth, 63 SE.3d 104, 124 (2001).

Typically, survivors of the deceased testify as prosecution
witnesses, telling jurorshow well the deceased had lived his
or her lifebeforelosing it inan untimely way, and describing

admirable qualitiesexhibited by theloved onethey lost, asa
way of showing the societal value of thelife that wastaken.
Also, itiscommon for survivorsto describethe pain, suffer-
ing, and loss they themselves have experienced personally.
Rarely do the courtstruly limit victim impact evidenceto the
“quick glimpse” contemplated by Woodall, supra.

Victim impact evidence effectsjurors’ decision-making. We
know this intuitively, but there is also empirical proof in
studies of how jurors make decisions. For example, accord-
ing to one mock jury study, the more “respectable” the vic-
tim was shown to be, the less open were the jurors to con-
sidering mitigation evidence. Green, Koehring, & Quiat, Vic-
tim Impact Evidence in Capital Cases. Does the Victim's
Character Matter?, 28 Journal of Applied Social Psychol-
ogy, No. 2 (1998).

The Changing Law on Victim Impact Evidence

In order to grasp why victim impact evidence is not admis-
sible in Kentucky death penalty trials, it is necessary to
know a bit about how we arrived at our current jurispru-
dence on the matter.

At onetime, the United States Supreme Court believed that
the Eighth Amendment’ s prohibition against cruel and un-
usual punishment was aper se bar against the admission of
victim impact evidence during the penalty phase of adeath
penalty trial and against prosecutorial argument for adeath
sentence based upon the value of the life of the deceased.
Booth v. Maryland, 482 U.S. 496, 107 S.Ct. 2529, 96 L.Ed.2d
440 (1987); South Carolina v. Gathers, 490 U.S. 805, 109
S.Ct. 2207, 104 L.Ed.2d 876 (1989).

But, in short order, there was a change in the makeup of the
United States Supreme Court, and the anti-Booth, anti-Gath-
ers justices orchestrated the undoing of those two prece-
dents. The case wasPaynev. Tennessee, supra. Suddenly
(inlessthantwo years), the same Eighth Amendment, which
had so recently provided an absol ute bar to such evidence,
no longer barred it. (For an excellent analysis of the Booth-
Gathers-Payne line of cases, see Mirkin, Payne v. Tennes-
see: Must Victim-Impact Eulogies Return to Kentucky?” ,
The Advocate, Dec. 1992, Page 62.)

The holding in Payne was that, “if the State chooses to
permit the admission of victim impact evidence and
prosecutorial argument on that subject, the Eighth Amend-
ment erects no per se bar,” Payne v. Tennessee, 501 U.S. at
827,111 S.Ct. at 2607. The Court threw criminal defendants
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atiny bone by noting that, under the facts of a particular,
individual case, the Fourteenth Amendment’s due process
clause would provide a mechanism for relief if victim impact
evidence was so prejudicial that it resulted in a fundamen-
tally unfair trial. But, Payne opened wide the doorsfor any
state that wished to walk through and allow victim impact
evidence in death cases.

In Kentucky, the reaction to the Payne decision has been a
judicial one, crafted by the state supreme court rather than
the General Assembly. Before Payne, our court had con-
demned the introduction of evidence “to engender sympa-
thy for the victim and her family,” Ice v. Commonwealth, 667
S.W.2d 671, 676 (1984). It had stated that “evidence of the
good or bad moral s of the one slain has no proper placein a
trial for murder,” Benge v. Commonwealth, 265 Ky. 503, 97
S.\W.2d 54, 56 (1936).

But, then came Payne. Our court, in Bowling v. Common-
wealth, 942 SW.2d 293 (1997), spent several long paragraphs,
embracing Payne with avengeance and quoting extensively
fromit. “(T)heharminflicted upon thefamilies, loved ones,
and community of the slain victim is an integral element in
the assessment of the criminal’ sblameworthiness;” evidence
about thelife and character of the deceased shows“thefull
extent of harm caused by the crime,” because “each victim
has a distinct measure of societal worth.” 1d, at 942 SW.2d
303. Clearly, the Kentucky Supreme Court adopted the rea-
soning from Payne for why a state might find victim impact
to berelevant in death penalty sentencing.

Kentucky’s Death Penalty Statute

Any examination of what evidence is admissiblein the pen-
alty phase of aKentucky death penalty trial must start with
the text of KRS 532.025, which sets out that the following
evidence is admissible: “evidence in extenuation, mitiga-
tion, and aggravation of punishment, including the record
of any prior criminal convictionsand pleas of guilty or pleas
of nolo contendere of the defendant, or the absence of any
prior conviction and pleas; provided, however, that only
such evidence in aggravation as the state has made known
to the defendant prior to histrial shall be admissible.”

Further provisionsin the statute list 8 specific aggravating
circumstances, one of which must be found by the jury be-
fore a death sentence may be imposed. None of those ag-
gravating circumstances deals with victim impact informa-
tion. But, the list is proceeded by introductory language,
which says the jury shall consider “any mitigating circum-
stances or aggravating circumstances otherwise authorized
by law and any of the following statutory aggravating or
mitigating circumstances,” (emphasis supplied).

Why Victim Impact EvidenceisNot Admissible

We start from the obvious point: our statute governing
death penalty cases simply does not provide for victim im-
pact evidence. No mention at all is made of such evidence.

This stands in stark contrast to our statute governing pen-
alty proceedings in non-death felony cases; KRS
532.055(2)(a) states specifically that, in felony cases, the
Commonwealth may offer evidence relative to sentencing,
including “(t)he impact of the crime upon the victim, as de-
fined in KRS 421.500, including a description of the nature
and extent of any physical, psychological, or financial harm
suffered by the victim.” Such language is completely ab-
sent from our death penalty statute. And KRS532.055 does
not apply to death penalty cases, sinceit sets out awholly
different procedure than the one prescribed by the death
penalty statute; see also Perdue v. Commonwealth, Ky., 916
S\W.2d 148, 164 (1995).

Before victim impact evidence can be used against a death
penalty defendant, the state | egislature must have made pro-
vision for such evidence to be admissible. This principle
comes from the Booth and Payne opinions.

In Booth, the Court dealt with aMaryland statute explicitly
authorizing victim impact evidence in the sentencing phase
of adeath penalty trial. Thejusticeswho dissented inBooth,
and who ultimately carried the day later as the majority in
Payne, explained: “(D)eterminations of appropriate sentenc-
ing considerations are peculiarly questions of |legislative
policy,” Boothv. Maryland, 482 U.S. at 515, 107 S.Ct. at 2539
(White, J., dissenting, joined by Rehnquist, C.J., O’ Connor,
and Scallia, JJ)(emphasis supplied; internal citation omit-
ted). “(I)nademocratic society legislatures, not courts, are
constituted to respond to the will and consequently the
moral values of the people.” Id.

Chief Justice Rehnquist wrote subsequently for the majority
in Payne that “Congress and most of the States have, in
recent years, enacted similar legislation to enable the sen-
tencing authority to consider information about the harm
caused by the crime committed by the defendant,” Paynev.
Tennessee, 501 U.S. at 821, 111 S.Ct. at 2606. Justice
O’ Connor’ sconcurrenceal so noted that “ (m)ost of the States
have enacted | egislation enabling judges and juriesto con-
sider victim impact evidence,” Id., at 831, 111 S.Ct. a 2612
(Whiteand Kennedy, J.J., joining). Justice Scaliaalsowrote
a concurrence, in which he stated that the Eighth Amend-
ment “permitsthe people to decide (within thelimits of other
constitutional guarantees) what is a crime and what consti-
tutes aggravation and mitigation of acrime,” 1d., at 833, 111
S.Ct. at 2613 (O’ Connor and Kennedy, J.J., joining)(emphasis
supplied).

Therefore, if we are seeking authority for the use of victim
impact evidence in Kentucky death penalty trials, we must
look to what our state legislature has done. Using Justice
O’ Connor’ sterminology, there must be some* enabling | eg-
islation” from the General Assembly. The determination can-
not be accomplished through court rule or judicial determi-
nation or any means other than legislative enactment. This

principle was recognized by the Wyoming Supreme Court
Continued on page 22
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Continued from page 21
earlier this year, when it declared victim impact evidence

inadmissiblein the absence of alegislativeimprimatur. Olsen
v. State, 67 P.3d 536, at 592 et seq. (Wyoming, 2003). The
principle was recognized at |east aslong ago as 1996, when
the Pennsylvania Supreme Court held that victim impact
evidencewasinadmissiblein casestried before that state’s
death penalty law was amended so as to allow such evi-
dence. Commonwealthv. Fisher, 681 A.2d 130, at 144 et seq.
(Pennsylvania, 1996).

Outside the victim impact context, our Kentucky law isin
accord. Under our state constitution, the power to deter-
minepublic policy liesinthelegislature, not the courts. Ken-
tucky Constitution, Sections 27, 28, and 29; Bailey v. Com-
monwealth, 70 SW.3d 414, 417 (2002).

No matter how much the Kentucky Supreme Court’ sreason-
ing might coincide with the majority in Payne, (that a state
may properly seevictimimpact asrelevant in the death pen-
alty sentencing context), theCourt’s agreement with the prin-
ciple is not what is needed. Rather, for victim impact evi-
dence to be admissible in a death case, the |egislature must
agree with the principle and must legislate in favor of the
admissibility of such evidence. And, itissimply outsidethe
court’ spurview to assessthe wisdom of | egislative action or
inaction. Bailey, supra, a 416-17.

So, we reach the next question: Has our Kentucky General
Assembly determined that victim impact evidence should
be admissiblein death penalty cases? No, it has not.

First, as noted at the outset, our statute is silent on the
meatter. Unlike Maryland (in Booth), we had no statutory
authority for victim impact evidence before Payne. And,
unlike many other states, we did not later amend our death
penalty statute, after Payne, to include any provision for
victim impact evidence. (The Wyoming Supreme Court’s
decision this year in Olsen, supra, identified the following
states which amended their statutesin thisway, while Ken-
tucky did not: Arkansas, Colorado, Florida, Louisiana, Mis-
souri, Montana, New Jersey, Oklahoma, Pennsylvania, South
Dakota, and Utah.)

Second, the timing of our legislature's enactments shows
that our statute does not authorize victim impact evidence.
Our death penalty statute took effect in 1976 and said noth-
ing about victim impact evidence. Thiswaslong beforethe
idea of “victim impact evidence” was a part of our death
penalty jurisprudence, so there is no basis to believe that
our legislature was contempl ating the use of such evidence
when it enacted the language, “evidencein. . . aggravation
of punishment” or “aggravating circumstances otherwise
authorized by law.” And, it must be remembered that is
outside the province of courts, (asopposed to legislatures),
to expand the scope of what the statute authorizes. This
type of “catch-all” language in death penalty statutes was
held in Olsen, supra, and Fisher, supra, to beinadequateto
allow for introduction of victim impact evidence.

Third, a comparison of our General Assembly’s activity in
relation to the death penalty sentencing statute on one hand,
and the felony sentencing statute on the other hand, plus
the timing of that activity, show thelegislators’ intention to
allow victim impact evidence in non-capital felony cases,
but not to allow it in death penalty cases. Originally en-
acted in 1986, the felony sentencing statute, (which does
not apply in death penalty sentencing proceedings, Perdue,
supra), was amended in 1998, so as to add victim impact
evidenceto thelist of proof the prosecution may introduce
in felony sentencing proceedings. House Bill 455, Section
111. This amendment came well after Kentucky had been
told, by the 1991 decision in Paynev. Tennesseg, that it was
permitted to allow victim impact evidence in death penalty
casesif itwantedto. Becauseour legislatorschoseto allow
victimimpact evidence only in non-death felony cases, dur-
ing a period of time when they knew they were also permit-
ted to extend that principleto death penalty cases, itisclear
that the lawmakers did not intend to make that extension
into the death penalty context.

Fourth, if there could still be any doubt about the intent of
the legislature, and if it were suggested somehow that the
conflicting sentencing statutes, (KRS 532.025 for death cases,
and KRS 532.055 for felony cases), could be read reasonably
to mean that it is unclear whether or not the legislature has
approved of victim impact evidence in death penalty trials,
then such evidence would still have to be excluded under
the rule of lenity, Roney v. Commonwealth, 695 SW.2d 863,
864 (1985); Young v. Commonwealth, 50 S\W.3d 148, 162 n.
23(2001). If therearetwo reasonablereadings of thelaw, the
courts must adopt the reading which istheleast punitiveto
the defendant.

WehaveinKentucky the“salutary rule” that “the operation
or meaning of apenal statute shall not be extended by mere
implication.” Commonwealth v. Malone, 141 Ky. 441, 132
S.W. 1033, 1035 (1911). And, asthe Pennsylvania Supreme
Court ruled, “ Theimposition of capital punishment may not
rest on a mere supposition that the Legislature intended
victim impact evidence to be considered by the jury, but
only upon the clear and unambiguous language of the death
penalty statute,” Commonwealth v. Fisher, 681 A.2d 130,
146 (1996

Conclusion

Anyone who has defended a client’s life at a trial, where
victim impact evidence was arrayed against the defense,
knows how devastating such evidence can be. Weoweitto
our clients to show the courts of the Commonwealth that
such evidenceisinadmissible.

Margaret F. Case
Assistant Public Advocate
Danville
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HIPAA VERsus KASPER IN A
PREEMPTION CHALLENGE: THE Fix IsIN

In 1996 Congress enacted a major health insurance bill entitled
the “Health Insurance Portability and Accountability Act”
(HIPAA), in part, to protect the privacy rights of patients. Fed-
eral regulations promulgated pursuant to HIPAA provideastatu-
tory right to privacy for certain medical information? Thisar-
ticle considerswhat effect the HIPAA regulations may have on

how law enforcement is able to utilize

Health and Humans Services, then, upon request, to law en-
forcement. The Cabinet’s* Drug Enforcement and Professional
PracticesBranch,” alaw enforcement agency itself, actsasthe
custodian of therecords.®* The following chart identifiesthe
state and federal lawsthat both limit and permit theflow of this
information:

Kentucky’ sAll-SchedulePrescriptionElec- | Disclosure Lavs — Std_e !é_W State li_iN HIF’AA HIF’A_A
tronic Reporting (KASPER) system. Covered Entity prohibition exemption Prohibition Exemption
Isaprescription protected health informa-

tion? “Protected health information” as | Doctor KRS 311.595(16) KRS218A.202(3)--| §164.502 | §164.512(a)

. . . . \l/ KRS 304.17A-555 (4) mandates excepts
defined by the privacy ruleincludesall in- Mermedist KRS Chapter 315 disdosure to disdosures
dividually identifiable health information? ¢ Cabinet required by law
“Individually identifiable health Inforrmax KRS 218A.202 (10) | KRS 218A.202(6) | §164.502 | §164.512(f)

fon” i i i Cabinet . . - -

tlon. includes any mformano.n Createq or prohibit disclosure (a)-(e) authorizes permits disclosure
received bY a_‘health care provider rel_at' n_g Drug Enforcement except to authorized disclosure to law to law

to the provision of health care to the indi- ¢ persons enforcement + enforcement
vidual that either identifies the person or others

could riasonably b? u_sed to identify the KRS218A.202(6) KRS218A.202(6) | §164.502 | §164.512(¢)
pt_ers_on. A _pr_e_scrlptlo_n falls squarely (f) prohibits re- (f) permits re- permits disclosure
withinthedefinition andisreferenced else- | Law Enforcement disclosure disclosure w/court in judicia
where within the regulations as form of order proceedings
protected health information® As a gen-

eral rule, HIPAA regulations prohibit the unauthorized disclo-
sure of protected health information.®

At aminimum, the HIPAA regulations provide a standard for
measuring the appropriate use of KASPER, and in some in-
stances, may preempt KASPER. The privacy rule affords par-
tial preemption of state law.” It provides that if the privacy
regulation iscontrary to astatelaw requirement, thefederal rule
preempts the state law.® “Contrary to” means. (1) a covered
entity would find it impossible to comply with both the state
and federal requirements; or (2) the provision of statelaw stands
as an obstacle to the accomplishment and execution of the full
purposes and objectives of the privacy rule.® If theruleis
“contrary to” the state law, Kentucky practitioners must then
determine whether: (1) an exemption applies; or (2) the Ken-
tucky law is“morestringent” than the privacy rule.X® Finaly, to
resolve any doubt about apreemption issue, the Commonwealth
maly seek aconclusivedetermination from the Secretary of Health
and Human Services!! If the Secretary determines that the
provision of state law has as its principal purpose the regula-
tion of controlled substances, then the HIPAA regulation does
not preempt the state law.*? This provision, of course, is the
Commonwealth’strump card. Thefixisin.

The flow of prescription information must be charted and rel-
evant laws identified in order to analyze possible preemption
issues. Pursuant to KASPER, prescription information flows
from the doctor and/or pharmacist to the Kentucky Cabinet for

Doctors and pharmacists, as health care providers, are cov-
ered entities* The Cabinet, law enforcement and regulatory
agencies, as public health authorities, are also covered enti-
ties’> HIPAA requiresastrict accounting of disclosuresby a
covered entity under certain circumstances.’* KASPER has
no such accounting provisions.

Frequently, arequest by law enforcement to peruse aperson’s
prescription recordswill be made based on an uncorroborated,
anonymous tip. In this situation, defense attorneys should
ask whether KASPER legislationis “contrary to” the HIPAA
privacy regulations. HIPAA provides:

A covered entity may disclose protected healthinforma-
tion: (ii) In compliance with and as limited by the rel-
evant requirements of: (C) An administrative request,
including an administrative subpoenaor summons, acivil
or an authorized investigative demand, or similar pro-
cess authorized under law, provided that: (1) the infor-
mation sought isrelevant and material to alegitimate law
enforcement inquiry; (2) the request is specific and lim-
ited in scopeto the extent reasonably practicableinlight
of the purpose for which the information is sought: and
(3) de-identified information could not reasonably be
used.”

Continued on page 24
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Compare this detailed provision to Kentucky’s cursory law:
The Cabinet for Health Services shall be authorized to
provide datato: (b) A state, federal, or municipal officer
whose duty is to enforce the law of this state or the
United States relating to drugs and who isengaged in a
bona fide specific investigation involving a designated
person.t®

A similar provision allows the Cabinet to provide data to a
regulatory body, or its investigator, engaged “in a bona fide
specific investigation involving a designated person.”*®
KASPER’ sadministrative regulationsfurther providethat such
requests shall be made on the “Request for KASPER Report,
Form DCB-15 except for asubpoenaissued by agrand jury.”?
In practice, the Cabinet has designed at least two such forms.
Oneisfor the use of physicians. The other formisfor the use
of law enforcement and regulatory investigators and requires
the signature of the requesting officer, as well as his or her
supervisor, certifying that they are engaged in a bona fide
specific investigation involving a designated person.

The preemption question can be framed as whether this certi-
fication pursuant to KASPER and itsimplementing regul ations
is “contrary to” the limited authorized investigative demand
permitted by the HIPAA regulation. Aside from requiring this
certification, the Cabinet makes no independent inquiry into
whether the information sought is relevant and material to a
legitimate law enforcementinquiry. They simply taketheir word
for it. Without any independent inquiry by the custodian of
the prescription records, no determination can be made that
the reguest is specific and limited in scope. Y et, existing case
law reguires some level of individualized suspicion prior to
making a KASPER request?* Nevertheless, neither this stan-
dard nor the HIPAA standards have been codified in the
KASPER legidlation, in KASPER’ s implementing regulations,
or in the certification process practiced by the Cabinet.

And what if the designated person being investigated is a
physician and therequest isto view the doctor’ spatient list so
it can be compared to the patient lists of other physicians? If

the physician isthe target of the investigation, and not a spe-
cific patient, then, pursuant to HIPAA, de-identified informa-
tion must be used by law enforcement. At present, law en-
forcement manually reviews such patient listsin order to make
ashort list of possible doctor shopping patients. Inthefuture,

however, thetechnology will exist, if it doesn’t already, to ana-
lyze the prescribing trends and practices of physiciansaswell

asred flag any patient that gets prescriptions from more than

one physician. The absence of any “de-identified informa-
tion” requirement in the KASPER system and | egislation may
present the most serious conflict with HIPAA.

The current KASPER standards, which permit disclosures
based on uncorroborated, anonymous tips, provide law en-
forcement and the prosecution team with an unimpeachable
basis for requesting the records of anyone. When anyone
includes attorneys, witnesses, judges and jurors, the adminis-
tration of justiceisjeopardized by the absence of detailed dis-

closure requirements and accounting provisions. When any-
one includes physicians, aforeseeable result isthe refusal by
physicians to treat certain patients or reluctance to prescribe
certain medications even when medically indicated? When
anyone includes patients, a foreseeable result is that patients
who must use controlled substances for the treatment of a
medical condition may feel stigmatized, asif their ailment has
been criminalized, and thus they may not seek the treatment
they need.?

In conclusion, HIPAA clearly provides more privacy protec-
tionsfor patientsthan KASPER. KASPER iscertainly not more
stringent than the HIPAA regulations with respect to certain
exemptions that permit the disclosure of prescription records
to law enforcement. The critical issue to be raised is whether
the KASPER and HIPAA law enforcement exemptions are in
conflict. Preemption challenges should be made to illustrate
that patients do have a reasonable expectation of privacy in
prescription records. Perhapsthen, if a preemption challenge
fails, the groundwork for aconstitutional challengewill havea
bit firmer footing. And, if abuses are brought to light by a
preemption challenge, perhaps the Legislature will take steps
to make KASPER'’s privacy protections more stringent than
HIPAA.

Bryan Underwood
Assistant Public Advocate, Maysville
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ProvIDING CoNFLICT COUNSEL TO
KENTUCKY INDIGENT CRIMINAL DEFENDANTS:
BAaLANCING ETHICAL, LEGAL, AND FiscaL REALITIESTO
ProvIDE QUALITY REPRESENTATION

Despitethe long-standing and universal understand-
ing in the profession and in the courts that some con-
flicts of interest are intolerable, other conflicts are
pervasive throughout thelegal profession, and arein
fact inevitable. It would be asimpossibleto eliminate
them compl etely from lawyering asit would beto elimi-
nate them from relationships in life generally. Thus,
the law of lawyering must focus on identifying con-
flicts of interest in a realistic manner, and regulate
them in such away asto avoid infringing on the ef-
fectiverepresentation of clients, where elimination of
the conflict is not practical.

-Hazard and Hodes, The Law of Lawyering, Section
10.1 (2003).

When all theinterestsarebal anced, the Department of Pub-
lic Advocacy (DPA) has a structure and systemto provide
trial conflict representation and post-trial representation
that is both ethical and legal. DPA has effective measures
to:

O prevent communication of confidential information be-
tween lawyers representing individual defendantsfor
which thereisa conflict,

O provide separate Kentucky Rules of Professional Con-

duct (KRPC) 5.1 case supervision of attorneysrepre-

senting a client for whomthereisa conflict,

insure disclosure to the client,

require informed consent and a signed waiver from

the client, and

O contract out cases that cannot be handled by a full-
time attorney despite the safeguards.

oo

A review of theauthorization and responsibility of DPA, the
applicable ethical and legal provisions, and the fiscal con-
straints indicate that DPA has a progressive structure and
system of safeguards in place to provide ethical and legal
representation in conflict cases. The method of providing
representation in conflict cases meets the responsibilities
to clients and provides public value.

1. Kentucky Indigent Defense’ s Authorization,
Responsibility, Funding.

The Kentucky General Assembly established the Kentucky
Public Defender programin 1972. DPA isauthorized by KRS
Chapter 31 to “provide for the establishment, maintenance
and operation of s state sponsored and controlled system

for: (1) The representation of in-
digent persons accused of crimes
or mental stateswhich may result
in their incarceration or confine-
ment....” KRS 31.010. The public
defender programis statewide. It
is administered by a Public Ad-
vocate who servesafour year re-
newable term and who appoints
staff assistants within both the [\
classified and unclassified posi- |4

tions. ThePublic Advocateisthe

Ed Monahan

“chief administrator,” KRS
31.020(2), charged with “Administering the statewide pub-
licadvocacy system....” Thisincludes setting standardsand
reviewing and approving representation plans from coun-
ties. See KRS 31.030. The Public Advocate is appointed by
the Governor from alist of 3 names provided to the Governor
by the Public Advocacy Commission. This provides DPA
with the independence necessary for it to provide ethical
representation to its clients. Independent representation is
further assured because Kentucky’s public defender pro-
gram through itsvarious supervisorsassigns counsel. While
Kentucky judges appoint DPA to represent an indigent,
judges do not select or assign counsel. Thisisasignificant
structural approach that advancesindependent representa-
tion.

There are 114 counties where the delivery of legal services
at trial is done through full-time attorneys who are state
employees employed by DPA. In 3 counties, legal services
are delivered through full-time attorneyswho are empl oyees
of a nonprofit association with which DPA contracts on a
yearly basis. Three counties provide legal servicesthrough
private attorneys under contract to DPA for ayear at atime.

Each of DPA’s full-time trial field offices has a contract or
series of contractswith attorneysin private practiceto pro-
vide conflict representation in the counties covered by that
filed office. The contracts are negotiated by the field office
director and approved by the Public Advocate upon recom-

mendation of thetrial division director.

DPA hasadelivery structurethat providesgreat publicvalue.
On appeal and in post-conviction, DPA has full-time post-
trial litigatorsinitsappell ate and post-conviction work units

which are primarily in Frankfort. By having both trial and
Continued on page 26
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post-trial responsibilitieswithin the statewide public defender
program, DPA is able to use the limited funds available to
maximize the effective representation of clients with high
efficiency. Kentucky is not saddled with various defender
organizations duplicating administrative costs and reduc-
ing efficiencies.

Under KRS 31.110, DPA is required by the Legislature to

provide representation to:

= indigents suspected of or charged with a crime, or a
public offense;

=  those committed to the Department of Juvenile Justice
or the Cabinet for Familiesand children for having com-
mitted a public or status offense;

= indigents who appeal;

= indigents who have a post-conviction action that “a
reasonabl e person with adequate means would be will-
ing to bring at his own expense”;

= thoseunder 18 inthe custody of DJJasto conditions of
confinement “involving violations of federal or state
statutory rights or constitutional rights.”

From July 1, 2002 through June 30, 2003 (FY 03) the repre-
sentation amounted to 115,000 cases at the trial level from
DUI to capital caseswith approximately 3,000 of those cases
contracted out to conflict counsel . During that same period,
DPA handled 2000 post-trial cases on appeal and in post-
conviction, including capital cases. DPA contracted 2,700
cases out to private attorneysin FY 03.

DPA’sfunding for FY 03was$27.8 million. The 117,000 cases
were done with an average of $238 funding per case.

2. DPA’s System for Providing Conflict Representation.

DPA’s structure, policies and practice regulate conflictsin
such away asto avoid infringing on the effective represen-
tation of clients, either by contracting with private counsel
or where contracting the case to a private attorney is not
practical with clear safeguards. Conflict representation is
provided by DPA through several mechanisms:

1) Attrial, conflictsare handled by either contracting with
local counsel, or by aseparatetrial office providing rep-
resentation, or in some cases by attorneys within the
officewith theinformed consent of the client confirmed
inwriting;

2) Onappedl, conflictsare handled by attorneyswithin DPA
who have separate KRPC 5.1 supervision;

3) At post-conviction, conflicts are handled by attorneys
working in post-conviction work units within DPA that
have separate work unit supervision;

4) Capital caseswith multiple defendants or other conflicts
are handled in a variety of ways. One of the co-defen-
dants is often represented by the capital trial branch,
another by afield office and another by a DPA capital

conflict attorney located in yet another DPA field office.
Each of these attorneys has different immediate supervi-
sors.

5) There are occasions when DPA contracts with private
attorneys to do capital cases when DPA is unable to
handle the conflict internally, most often due to multiple
co-defendants.

6) DPA haspoliciesand practicesin place for the post-trial
division and in processfor thetrial division that require
confidentiality with signed agreement by employees, no
sharing of support staff on conflict cases, disclosure to
client, informed client consent, signed waiver from cli-
ent.

7) Lawyers with DPA who have a conflict are required by
policy and practice to:

a) not participatein the case;

b) not communicate to any other member of DPA about the
case or share documents relating to the case;

c) not convey any confidential information to anyone in
DPA.

3. We Manage Conflictsin
Per sonal and Professional Life.

None of us areislands. All matters of our private and legal
lives have conflicts. We cannot eliminate all conflicts and
still live areasonable life. When we cannot eliminate con-
flicts, we manage them with practical safeguards. For ex-
ample, afriend of ours has a serious drug problem that is
rendering his management of hisemployeesat work ineffec-
tive. Webelievethat if wereport thisto hisemployer that he
will be without a job and in a further predicament but we
know if we do not report it to the employer that our friend
will continue to be abusive to the employees he supervises
and the service to hiswork unit’s customers will suffer. We
are one of the people his employees service.

Our commonsense way of handling conflictsin our personal

life balancesthe interestsin apractical way that is straight-
forward. We eliminate those that areimpossibleto livewith.

We manage the rest by assessing competing values and

making decisionsto protect what we value, and we do what-
ever we can to reduce the risk of harm. We do not eliminate
the potential of harm at all costs. We do not adhere to a
purist practice that would undermine our ability to provide
what isbest needed for the situation we face. Wework for a
balanced response that prevents actual harm. We assess
the possibility of damage and manage our response.

4. Managing Conflictswith “Risk of Harm” Methodology.

The current DPA structure and practice of providing repre-
sentation in conflict cases responds to these natural ten-
sions and realities that conflict cases present profession-
aly. Lawyers cannot completely eliminate conflicts in their
personal life. Conflicts cannot be completely eliminated in
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our professional life as a lawyer. Lawyers, law firms, and
DPA must manage conflictsof interest to reducethe harmto
clientswhilebalancing therelevant interests. “ Thus, the law
of lawyering must focus on identifying conflicts of interest
in arealistic manner, and regulate them in such away asto
avoid infringing on the effective representation of clients,
where elimination of the conflict isnot practical.” The Law of
Lawyering, Section 10-1.

In order to best manage the competing values, The Law of
Lawyering recognizes that the contemporary approach is

not to apply rigid rulesand that it isnot to look at actual vs.

potential conflicts but that the modern approach istoisto

focus on “the degree of risk that alawyer will be unable to
satisfy all of the legitimate interests that compete for atten-
tioninagiven matter.” The Law of Lawyering, Section 10.4.

Thisrisk of harm approach identifieswhat therisk of harmis

to competent representation and to the maintaining confi-

dentiality, and measures what the likelihood the representa-
tion will be “materially and adversely affected.” 1d. at Sec-
tion 10.6. The degree of risk determines the response, the
extent of restrictions. 1d. “Often thereis no perfect ‘solu-
tion’ that will fully satisfy all competing interests, only a
workable compromise that will ameliorate the worst aspects

of the predicament.” 1d. at Section 10.3.

In effect, DPA hasadopted withinitsstructure, policies, and
practicestherisk of harm methodol ogy and decision making
model recommended by Hazard and Hodes in the Law of
Lawyering. That approach involvesthe following process:
1) Recognize Conflict. There must bearecognition of when

aconflict exists: when:

A) attorney-client relationship, or

B) quality of representationisat risk.

2) Assess Harm. The risk of harm to client must be as-
sessed.

3) Calibrate Response. There must be an appropriate re-
sponse: not representing the client vs. representing the
client and alleviating the risks through full disclosure,
informed consent, policies and practices of confiden-
tialy, an organizational structure and operational flexibil-
ity to assure an attorney provides representation with
independent professional judgment.

DPA’ s structure and response to conflicts that includes the
recommended risk analysis methodol ogy advancesthe core
ethical representation responsibilities of the Rules of Pro-
fessional Conduct: loyalty to client, confidentiality of infor-
mation, and competent representation within its fixed fiscal
resources.

5. Criticismsof the Current Kentucky Defender Appr oach.
Different people have varying opinions of how a defender

program should handle conflict cases. Whichever approach
to handling conflicts isused, it has significant advantages

and disadvantages. Thereis no easy solution under any of
the approaches. Some judges, litigators, and other criminal
justice professionals criticize the way some of the conflict
cases are handled by the statewide Kentucky Public De-
fender program. Their criticisms include the following:

U Appearance of Impropriety. There is an appearance of
impropriety when one counsel employed by the same
organization raises ineffective assistance on another
counsel employed by that organization.

U Lack of Confidentiality. Thereisafailuretoinsureconfi-
dentiality since attorneys raising ineffective assistance
on another counsel share an e-mail system, office space,
investigators, and support staff.

U Lack of Truelndependence. Attorneysbeing supervised
lack therequisitetrueindependence sincethey ultimately
answer structurally to the Public Advocate. There is a
resulting inability to effectively make appropriate legal
claimsagainst DPA leaders. There are unacceptabl e con-
flicts when a staff attorney can or does raise ineffective
assistance or fraud by the leaders of DPA.

Taking these views to their logical conclusions, DPA could
not within the same state-wide defender program legally or
ethically provide or arrangefor co-defendant representation
or post-conviction representation by any employee of the
system or anonprofit association or individual attorney with
whom DPA contracts.

Thisidealistic view strikesno balance. While such aconclu-
sion would provide immaculate assurance of no conflicts, it
does not account for the real limit of fiscal resources pro-
vided by the General Assembly for counsel for indigents. It
ignoresthe very practical issue of which approach provides
higher quality representation for indigent clients acrossthe
state.

A look at the criticisms on their merits is helpful to under-
standing their limitations.

No Appearance of Impropriety. The ABA Model Rules of
Professional Conduct and the Kentucky Rules of Profes-
sional Conduct reject the appearance of impropriety stan-
dard in the specific context of the rule onimputed conflicts,
KRPC 1.9 sinceit is not aworkable standard.

The“ABA Model Rulesreject the * appearance of impropri-
ety’ test. The Kutak Commission drafters thought that it is
too loose and vague, gives no fair warning, and allows, or
even encourages, instinctive judgments by disgruntled cli-
ents. Also, one cannot begin to define ‘ appearance of im-
propriety’ unlessonefirst defines*impropriety,” and the pur-
ported ‘test’ doesneither. TheRules, at times, imposeabright
line prohibitionin order to avoid an ‘ appearance of impropri-
ety,” but that phrase, by itself, is not atest. Because ‘impro-

priety’ isnot defined, ‘the term ‘ appearance of impropriety’
Continued on page 28
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is question-begging.” The Restatement of the Law Govern-

ing lawyers similarly rejects this formulation.” Ronald D.
Rotunda, Legal Ethics: the Lawyer’s Deskbook on Profes-
sional Responsibility (2003) at 12, Section 1-2.

Even if an appearance of impropriety were the ethical stan-
dard in Kentucky, it would not be a persuasive reason to
find the Kentucky public defender conflict representation
method unethical with the practical safeguards that are in
place. United States v. Reynoso, 6 F. Supp. 269 (SD.N.Y.
1998) held that the standard for disqualification of attorneys
from the samelaw firm does not apply tofederal defendersin
the same office. That court drew distinctions between the
institution of afederal defender officeand alaw firm, includ-
ing thelack of danger inreality or in public perception where
attorneys are appointed as compared with alaw firm which
involves clients retaining attorneys. Reynoso decided the
issue by balancing the interests and found no appearance
of impropriety, “...thereisno basisto believe that areason-
ably informed public would perceive any impropriety....” Id.
a 272.

Confidentiality isAssured. DPA has many work units both
initscentral Frankfort state office and throughout the state.
Each has the ability and the requirement to assure that the
client’ sinformationiskept confidential from any attorney or
support staff within DPA who has a conflict with the repre-
sentation. Each DPA employee is educated on the critical
importance of maintaining confidencesin general andin cases
where there are conflicts within DPA. Each DPA employee
signs an extensive confidentiality statement that there is
knowledge of the responsibility to maintain confidentiality
and assuring compliance. When there is a breach of confi-
dentiality, DPA imposesthe appropriate discipline. All DPA

attorneys, including attorneysinthe 3 countiesthat provide
representation through a nonprofit association, are con-
nected to acommon DPA e-mail system. When an attorney
in DPA is handling a conflict case, the attorney and those
working on the case do not use the e-mail system in away
that communicates confidential information.

Independenceis Guaranteed. Each attorney within DPA is
required to represent each client with professional indepen-
dence under the KRPC 5.1 supervision. The fact that an-
other attorney within the statewide public defender program
isthe object of a claim of ineffective assistance of counsel
does not undermine the ability of the attorney to provide
independent legal representation. With its separate work
units, DPA has separate supervision of counsel handling a
conflict case.

Informed Client Consent isProvided. The best safeguard to
the various criticisms is the informed consent of the client
confirmed inwriting with the appropriate policiesand imple-
mentation of the safeguards with active supervision. DPA
attorneysinform clients of the conflictsand ask the clientsif

they want to waive the conflict. If the client does not waive
the conflict, the case is contracted out and in some cases
taken to the judge for resolution, and DPA follows the or-
ders of the Court.

Implementation and Supervision of the Safeguards. Each
attorney employed by DPA has a responsibility to comply
with the KRPC and DPA policies, including those that set
out the safeguards in conflict situations. DPA supervisors
are required by DPA policies and KRPC 5.1 to actively su-
pervise the litigation of its attorneys and the assistance to
the attorneys by the support staff to insure competent rep-
resentation and to insure no ethical or legal impropriety.
KRPC 5.1(b) imposes ethical responsibilities on a supervi-
sor to “make reasonable efforts to ensure that the other
lawyer conformsto the Rules of Professional Conduct.” DPA
educateson theseresponsibilitiesand haspoliciestoimple-
ment them.

Imputed Disqualification: Ethics Opinions. State Bar ethics
opinions are on both sides of the issue of whether thereis
imputed disqualification of an attorney who residesin asepa-
rate public defender work unit. The trend, especially with
Kentucky’ sadditiontothe ABA Model Rule 1.10, istowards
permitting representation without imputing disqualification
if the client consents or if there are adequate screens.

“Although it is not unethical under Model Rule 1.10 for
government lawyersto continue representation where their
private sector counterparts would be barred by imputation,
the disqualification cases are in conflict as to the proper
treatment of prosecutor and public defender offices, which
are special purpose government law offices. Certainly nei-
ther kind of office should automatically be considered to be
asingle‘firm’ for purposes of imputed disqualification: nei-
ther the incentives nor the opportunities to share client in-
formation arethe sameasin traditional private law firms, and
the dislocations resulting from overdisqualification would
be against the public interest in both cases.” The Law of
Lawyering, Section 14.5.

KRPC 1.10, Imputed Disgualification: General Rule, addresses
imputed disqualification by stating that generally an attor-
ney in alaw firm cannot represent a client when anyonein
the firm would be precluded from representing the client if
practicing alone. However, KRPC 1.10 has a section (d) that
allows such representation with the condition of effective
screening of the attorney.

Further, KRPC 1.10 indicates that the definition of “firm”
depends on the situation. KRPC 1.10 is clear from its Com-
mentary to distinguish legal representation of indigentsin
theway “firm” isdefined. Asthe Commentary states, “ Simi-
lar questions can also arise with respect to lawyersin legal
aid. Lawyers employed in the same unit of alegal service
organization constituteafirm, but not necessarily those em-
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ployedin separate units. Asin the case of independent prac-
titioners, whether the lawyers should be treated as associ-
ated with each other can depend on the particular rule in-
volved, and on the specific facts of the situation.”

The KBA Ethics Committee has not directly addressed the
issue of whether Kentucky’ s statewide public defender pro-
gram can ethically represent clients with conflictsif the cli-
ent consentsor if thereare adequate screens. However, there
are three informative KBA ethics opinions relevant to this
discussion, which indicate that the trend isto limit imputed
disqualification if either the client consents or if there are
adequate safeguardsin place.

KBA E-321 (July 1987) provides the view that if a public
defender operates out of aseparate office that may allow for
that defender raising ineffective against another attorney in
the agency who is at adifferent office location.

KBA E-321 responded to the question of whether acriminal
defense lawyer could argue that he had been ineffective in
seeking relief for hisclient with aqualified no. It also said it
wasamore difficult question of “whether an attorney in the
same office can argue the matter.”

The opinion stated, “even though the rule of imputed dis-
gualification (DR 5-105(D)) is not always applied to attor-
neys in public agencies (Summit v. Mudd, Ky., 639 SW.2d
225 (1984) there are sound reasonsto apply the rulein this
instance. Attorneys in the same office have personal rela-
tionships and share an interest in the quality of the legal
work of that office. These are interests which conflict with
the client’s interest in establishing that the trial attorney
erred. The secondary authorities (Wolfram at 406, Webster
at 742, Ethical Dilemma at 610), cases (Angarano v. United
States, 329 A.2d 453, 457 (D.C. Ct.App. 1974), and ethics
opinions (e.g., New York State Op. 533, Law. Ma.
Prof.Con.801:6104), concur that the ineffectiveness claim
should be presented by outside counsel. On the other hand,
Wolfram notes that ‘ an arguabl e different caseis presented
if the public defenders, although employed by the same
agency, operate from physically separated offices.” Wol-
fram at 406, citing Babb v. Edwards, 412 So. 2d 859 (Fla.
1982). Thisissue may presumably be addressed by the courts
in the context of specific cases, asthe need arises.” (Empha
sisadded).

KBA E-407 (July 1999) noted that whether a public de-
fender office is a firm for imputed disqualification is fact
specific. KBA E-407 responded to the question, may an at-
torney employee of the Department of Public Advocacy ne-
gotiate for future employment with prosecutorial entitiesby
sating, “ No, a public advocate may not negotiate employ-
ment with any person who is a party or attorney for a party
in a matter in which the lawyer is participating ‘ personally
and substantially.” In addition, a public advocate must ob-

tain client consent to any future employment negotiation if
the advocate hasinformation protected by KRPC 1.6 or 1.9(b)
or if 1.7(b) otherwise indicates that consent is necessary.”

Importantly, the opinion went on to note that the conflict
could not beimputed to all other public defenders because
for public defenders whether they are amember of afirmis
fact specific:

“The prohibition created by KRPC 1.11(c) applies to the
lawyer involved ‘ personally and substantially’ but does not
affect other public advocates. Thereisno imputation of dis-
qualification. Conflictsunder KRPC 1.7(b) areimputed to al
lawyers with whom the conflicted lawyer is“associated in a
firm.” KRPC 1.10. Comment 1 to KRPC 1.10 statesthat “firm”
includes”lawyersinaprivatefirm, and lawyersemployedin
the legal department of a corporation or other organization,
orinalegal servicesorganization.” Comment 3to Rule 1.10
states: ‘[l|]awyers employed in the same unit of a legal
service organization constitute a firm, but not necessarily
those employed in separate units. Asin the case of indepen-
dent practitioners, whether the lawyers should be treated
as associated with each other can depend on the particu-
lar rule that is involved, and on the specific facts of the
situation.’

A public advocate’s situation can be analogized to a legal
service organization. See Utah Op. 95-08 (1996) (applying
the concept of imputation to the office of the guardian ad
litem) and Utah Op. 98-09 (1998) (affirming that stance). But
see ABA Op. 96-400 (1996) (suggesting that imputed dis-
qualification should not apply to the situation of an attor-
ney inaprivatefirmwho must withdraw from the representa-
tion because of negotiations for future employment with
opposing counsel).

The determination of whether public advocates are to be
treated as a firm for purposes of imputed disqualification
must be fact specific. See S. C. Op. 96-22 (1996) (the South
Carolina Committee noted that “a public defender’s office
may be equated to alaw firm,” but that the analysiswould be
fact specific); Commonwealth v. Westbrook, 400 A.2d 160
(Pa. 1979) (lawyers in same defender office treated as firm);
People v. Spreitzer, 525 N.E. 2d 30 (l1l. 1988) (not a firm);
Gravesv. State, 619A.2d 123 (Md. Ct. App. 1993) (not treated
as single firm per se). See also ABA/BNA Lawyers Manual
of Professional Conduct 51:2008-09. For example, in South
Carolina Op. 93-01 (1993), a part-time public defender work-
inginapublic defender corporation was appointed to repre-
sent apost conviction relief applicant. The basis of the post
conviction relief claim was the conduct of another public
defender employed by the same corporation. In determining
whether the public defenders should be treated asafirm for
purposes of imputed disqualification, the South Carolina
Committee stated: where separate offices are maintained
by each public defender, there would not be a single public

Continued on page 30
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defender’ s office for purposes of imputing disqualification

under Rule 1.10.”

KBA Opinion E-418 answered the question, “ |s Lawyer A
imputedly disqualified from representing a client if s/he
shares office space with Lawyer B, who — before sharing
the space — represented (or practiced in a firm that repre-
sented) aformer client with an adverse interest in the same
or substantially similar matter?’ by stating, “If the office-
sharing arrangement resembles a firm, causing the lawyers
to be treated as membersof afirm under the Rules of Profes-
sional Conduct, then Lawyer A isimputedly disqualified as
stated below unless (i) the former client consents after con-
sultationto therepresentation, or (ii) Lawyer B iseffectively
screened from any participation in the matter, and timely
written notice is given to the former client.”

If the client consents or if there is adequate screening then
thereisno violation of theimputed disqualification rule. As
the KBA Opinion E-418 notes, “ Therearetwo exceptionsto
this broad matrix of imputed disqualification. First, as noted
earlier, Lawyer A could represent aclient whoseinterestsare
materially adverseto those of aperson formerly represented
inthe same or substantially related matter by colleague L aw-
yer B, or by B’s previous firm, if the former client gave con-
sent upon consultation. Second, Kentucky’s present ver-
sion of Rule 1.10, asamended in Supreme Court order in 1999
(effective in 2000), provides at subsection (d) that afirmis
‘not disqualified from representation of a client if the only
basisfor disqualification isrepresentation of aformer client
by alawyer presently associated with the firm, sufficient to
causethat lawyer to be disqualified pursuant to Rule 1.9 and
(1) thedisgualified lawyer is screened from any participation
in the matter and is apportioned no specific part of the fee
therefrom; and (2) written notice is given to the former cli-
ent.” (Emphasissupplied.)”

The opinion observes that its finding of the screening ex-
ception is consistent with the national trend and it specifi-
cally identified what screening was necessary: “Kentucky
rule 1.10 (d) has no counterpart in ABA Model Rule 1.10,
which does not recognize a screening exception to imputed
disqualification in casesinvolving former clients. Nonethe-
less, it is consistent with many court decisions holding that
imputation can beremoved through screening in such cases.
See, Restatement (Third) of the Law Governing Lawyers 8124
(2000). Indeed, our Committee commented several yearsago
on thedeveloping caselaw. See, KBA Opinion E-354 (1993).
Kentucky Rule 1.10 (d) also is consistent with the approach
taken el sewherein the Kentucky Rulesand the M odel Rules
when alawyer joinsafirm after aperiod of judicial serviceor
other government employment. In such situations, imputed
disqualification of the firm can be avoided if the lawyer is
effectively screened. See Kentucky Rules and Model Rules
1.11 and 1.12; see also, KBA Opinion E-301 (1985) (screen-
ing of former judge). An adequate screen usually is under-

stood to include safeguardsthat the disqualified lawyer: (i)
will not participatein the matter; (ii) will not talk to any other
member of the firm about the matter or share documents
relating toit; (iii) will notimpart (and prior to screening has
not imparted) any confidential information to the firm; (iv)
will not have accessto any filesor documentsrelating to the
matter; or (v) will not receive adirect and specific apportion-
ment of fees or other financial benefit generated in the mat-
ter.”

The Opinion of Courts. Caselaw and Rules. Like the state
Bar ethicsopinions, caselaw ison both sides of theissue of
whether thereisimputed disqualification of an attorney who
resides in a separate public defender work unit.

RCr 8.30 setsout required processatrial judge must employ
before oneattorney can represent co-defendants. Whilethere
are situations where representing co-defendants is permis-
sible if there is the required informed waiver, it is unlikely

that there will be many situations, especially in circuit court,
where such joint representation woul d be prudent. When an
attorney represents co-defendants who have waived their
right to separate counsel, the potential for irresolvable con-
flicts on decisions and consequences from those decisions
rises significantly. For instance, take a case where 3 clients
want to have one lawyer represent them on the theory that
“they cannot convict any of usif weall stick together.” The
morning of trial, the prosecutor says to the one defense
counsel, we offer defendant No.1, a19 year old femalewitha
new baby, probation, defendant No. 2, her boyfriend, is of-
fered time served, defendant No. 3 is the person the pros-
ecution decidesit isgoing to ask thejury to really sanction,
and by the way for defendants Nos. 1 and 2, to get the deal

they must testify against defendant No. 3. How could alaw-

yer competently advise and subsequently competently rep-
resent these clients when something so beneficial to oneis

so damaging to the other. Additionally, we would expect a
judge to view dimly on the day of trial arequest for a con-
tinuanceto provideall 3 clientswith new, separate counsel.

Joint representation in district court of codefendants who
waive separate counsel may be advisable under circum-

stances where all defendants receive the timely, desirable
disposition of their case that day rather than their facing
more jail time for the same resolution but later in time. DPA

seeksto contract out all codefendant conflictsincircuit court,
and when that is not possible, assign conflicts to separate
attorneys with waivers, and assign conflicts to 1 attorney
with waivers only where it makes clear sense to do so.

There is legal authority that has found that a public de-
fender cannot represent a client when another attorney in
the same public defender office previously represented the
victim. See, e.g., Okeani v. Superior Court, 871 P.2d 727
(Ariz. App. 1993).
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However, there is substantial legal authority finding that
such representation is appropriate if the confidentiality of
the case information is protected and if the attorney repre-
senting theclient in the actionisin an organizational unitin
the agency that is different from that of the attorney who
has the conflict, and there are sufficient screens and con-
sent by the client.

People v. Wilkins, 268 N.E.2d 756 (NY Ct. App. 1971) in-
volved the New York public defender office that had 150
attorneys in 4 branches and 3 units representing both the
defendant on appeal and the complaining witnessin an un-
related case. In finding no impropriety, the court observed,
“While it is true that for the purpose of disqualification of
counsel, knowledge of one member of alaw firm will beim-
puted by inference to all members of that firm..., we do not
believe the same rationale should apply to a large public-
defense organization such asthe Legal Aid Society.” 1d. at
757.

Kentucky’ s statewide public defender program has two de-
fender divisions (trial and post-trial). Thetrial division has6
branches, 27 field offices and 3 nonprofit programs. The
post-trial division has 3 branches (appeals, juvenile post-
disposition, post-conviction) with section unitsin the post-
conviction and appealsbranches. In all, there are nearly 300
public defenders statewide.

In Peoplev. Neely, 407 N.E.2d 814 (IL App. 1980) the defen-
dant was represented on appeal by the Cook County Public
Defender Office. When he filed his post-conviction action
claiming hisappellate attorney wasineffective hewasrepre-
sented by a public defender from the Cook County Public
Defender office. The client asked for a different lawyer due
to the conflict but the court looking at what the assistant
public defender did in the post-conviction representation
found no conflict.

In United States v. Reynoso, 6 F. Supp. 269 (S.D.N.Y. 1998)

the federal public defender represented aclient when afed-
eral public defender in the same officefour years previously

represented aperson who pled guilty to an offense and who
wasapotential government witnessin the current case. The
court held that “in the circumstances of thiscase, it does not

make sense to apply to the Federal Defender Division, the
same standards for disqualification that would apply to a
private law firm.” Id at 271. That court decided the issue by

balancing theinterests The court drew di stinctions between

the institution of a federal defender office and a law firm,

including thelack of danger inreality or in public perception
where attorneys are appointed as compared with alaw firm
whichinvolvesclientsretaining attorneys, thelack of finan-
cial interest in the matters handled, the large volume of cases
that lessen the likelihood that confidential information will

be shared.

In People v. Black, 507 E2d 1237 (11l App 5 Dist 1987) in-
volved a number of cases with one attorney in the lllinois’
Office of the State Appellate Defender (O.S.A.D.) raising
ineffective assistance on an attorney in the same public de-
fender program, and in another case O.S.A.D. representing
codefendants on appeal with antagonistic defenses.

LikeKentucky, thelllinois public defender program was state-
wide with anumber of different offices acrossthe state with
those offices centrally administered by achief defender. The
public defender program asked to withdraw saying it could
not provide effective assistance due to the conflict. With-
drawal was denied.

The Court said that the representation was appropriate as
long as the attorneys representing the client were from a
different office within the same program than the attorney
whose conduct was being litigated asineffective. The court
stated, “[N]o claim is made that a deputy defender lacks
autonomy to approve thefiling of briefsin hisor her appel-
late district without prior review or approval. Because of his
autonomy, thereisno basisto the claim that representation
by attorneysin different district offices would result in di-
vided loyalties where multiple defendants pose antagonis-
tic defenses, In essence, each district officeisfreeto pursue
its own appellate strategies notwithstanding the other cen-
tralized features of O.S.A.D.” Id. a 1244.

Graves v. State, 619 A.2d 123 (Md. App. 193) extensively
reviewed the cases on both sides of the issue of whether a
public defender program can represent codefendants. The
court determined that apublic defender program was not per
se viewed the same as a private law firm for conflict pur-
poses. Instead, apublic defender program could handle con-
flicting casesif it put in place a system that assured confi-
dentiality. “ Thepublic defender may make changeswithina
specific office that could sufficiently insulate, from each
other, assistant public defenderswho operate from the same
office and who are simultaneously representing codefen-
dants. These institutional changes could include early
screening of the cases, structural and procedural separation
of the units, assignmentsto completely separate unitsin the
same office, and other innovationsin the handling of code-
fendants that would be conducive to the avoidance of any
conflict of interest.” Id. at 133-134. See also In Re TM, 569
N.E.2d 529 (IL App. 1991) wherethe court found no conflict
intwo juvenilesbeing represented by two public defenders
from the same office.

The Kentucky Supreme Court has addressed disqualifica-
tionissuesin the context of alawyer joining the“ other side.”
In Summit v. Mudd, Ky., 679 SW.2d 225 (1984) the Court
found that actual prejudice must be shown when defendant’s
original attorney moves from public defender staff to
prosecutor’ s office. The “mere possibility of impropriety is
not sufficient to disqualify the entire staff of a prosecu-

Continued on page 32
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tor....” Whitaker v. Commonwealth, Ky., 895 SW.2d 953

(1995) addressed the situation when apublic defender joins
aprosecutor’ soffice. T thetrial judge must make an inquiry

on a case of the former public defender prosecuted by the
prosecutor’s office and determine whether the former de-
fender “participated personally and substantially in the
preparation of the defense” of the client before the Com-

monwealth Attorney’s Office is disqualified from prosecu-
tion. In Savage v. Commonwealth, Ky., 939 SW.2d 325 (1996)
the Court determined that the entire prosecutor’s office is

not required to be disqualified in a case when public de-
fender who previously represented the client joins the
prosecutor’ sofficeasthetrial judge’ sinquiry indicated that
attorney’ srepresentation of the defendant was perfunctory.

In Commonwealth v. Maricle, Ky., 10 SW.3d 117 (1999) a
prosecutor’ sjoining acriminal defensefirmthat represented
the client required disqualification of the defense firm since
her representation of the Commonwealth was personal and

substantial astheformer prosecutor had actually prosecuted

the client and represented the Commonweal th at the prelimi-

nary hearing and had extensive conversations with the sur-

viving victims family.

In United States v. Huff, 2002 WL 1856910 (W.D. Ky. 2002)
(Not Reported in F.Supp.2d) the Court determined that the
entire United States District Attorney’s Office did not have
to be disqualified when a criminal defense attorney who
represented the defendant for 9 months and who was “ per-
sonally and substantially involved in the preparation of [the
client’s] defense” joined that prosecutor’s office because
there was no showing of actual prejudice or “more apparent
probability of prejudice.” Id. at 3. That Court struggled to
harmonize the Kentucky rulings and rationale and relation-
ship between the sixth amendment and KRPC analysis. The
Court stated, “Federal courts have uniformly concluded that
where an attorney leaves private practicefor servicein gov-
ernment, absent a showing of actual prejudice the Sixth
Amendment does not mandate the disqualification of other
government lawyersin the new officefrom handling matters
inwhich that attorney wasinvolvedin hisformer practice....

Moreover, if one readsWhitaker asinterpreting Model Rule
1.11(c)(1) torequire per serecusal of an entire governmental
office, Kentucky literally stands alone among the states.”

Id. at 3.

Imputed Disgqualification: The Opinionsof Commentators.
Catherine L. Schaefer in “Imputed Disqualification: Do Eth-
ics Screens Adequately Shield Public Defenders from Con-
flicts of Interest?” The Champion (March 1997) at 29 dis-
cussesin-house conflict unitswithin apublic defender pro-
gram and reviews the cases which held that for purposes of
theimputed disgqualification rule a public defender officeisa
law firm and there is a per se rule against a defender office
representing a client due to imputed disqualification. The
article also discusses those cases which hold there is no
such per serule and that a public defender office should be

not treated as alaw firm for purposes of imputed disqualifi-
cation rules.

The advantages and disadvantages of the two approaches
areanalyzedinthearticle. Thebenefit of doingthe casesin-
houseinclude: “itistruethat public defenders do not share
the financial incentive to represent numerous clients that
characterizes private law firms, It is aso true that public
defenders who practice criminal law every day may be most
familiar with criminal practice, and can possibly be more ef-
fective advocates, particularly in death penalty and other
complex cases. Finally, it may be true that an ethics screen
providesthe most cost-effective way to providerepresenta-
tion to indigent defendants with conflicting interests.” 1d.at
33.

6. Alternate Approachesto Handling
Conflicts Exist but have Consequences.

There are other waysto deliver servicesfor conflictsinindi-
gent criminal defendant cases than currently being done
under KRS Chapter 31. There could be a separately funded,
organized and supervised group that handles all conflicts.
There could be no formal public defender organization. An
administrator could handle all cases through individual ap-
pointments by judges and payment. Each county could have
a separate public defender organization that has separate
funding from the county, city or legislature. The statewide
public defender organization could have one person who
administersall conflict contracts across the state.

Each of these methods has some systematic conflictswithin
itsdesign. Each has practical problemsof consequence. The
most significant problem with each of these alternativesis
the availability of adequate funding to implement them. Few
funders would likely be willing to expend additional funds
on aseparate system of conflict counsel that would require
a separate administrative apparatus with additional costs
when conflict counsel can be ethically provided through an
existing statewide system. Even if a funder were willing to
expend money on a totally separate defender organization
to provide conflict representation, that would not fully meet
the criticisms above as there would then be those cases
where the conflict organization would be conflicted out of
representation, e.g., where there are 3 codefendants, where
the conflict organization has previously represented aclient
who isnow awitnessin the new case. With current funding
at $238 on average per case, these alternatives are problem-
aic.

Under the current method used in K entucky, trained, super-
vised, supported criminal defense specialists are provided
to represent conflict cases competently and with efficiency.
There is one place for funders, courts, and other criminal
justice agencies to look for providing counsel and for ac-
countability. The current method of providing conflict rep-
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resentation in Kentucky allows maximization of resources
statewide when resources are limited. Clients receive spe-
cialists in post-conviction litigation. These advantages
would be at risk under the alternatives.

Perfectly conflict-free counsel is not only impossible, it is
not practical. It would not be a prudent method to provide
the most effective representation nor efficient serviceto the
courtsand criminal justice system. “ Pushed too far and too
routinely, therefore, the imputation rule could have a nega-
tiveimpact on the availability of legal services.” The Law of
Lawyering, Section 14.3.

Conclusion

Conflicts are best viewed in context as they admit to few
dogmas. We cannot afford the turbulent consideration of
conflicts as did Samuel Johnson when he observed, “I
dogmatise and am contradicted, and in this conflict of opin-
ions and sentiments | find delight.” We must provide the
best public defense we are able with the resources we have
been afforded.

Kentucky’ sstatewide public defender program, the Kentucky
Department of Pubic Advocacy, has policies and practices
that providethe necessary saf eguardsto permit conflict cases
to be handled within the Department. These safeguards are:
1) Separate KRPC 5.1 supervision on the conflict case;
2) Informed client consent confirmed in writing;
3) Lawyerswith DPA who have aconflict do not:
a) participate in the case;
b) communicate to any other member of DPA about the
case or share documents relating to the case;
c) convey any confidential information to anyone in
DPA.

“The rule governing conflicts of interests derive, in large
part, from the need to protect client confidences and secrets
and the need to assure clients that they have their lawyer’'s
loyalty.” Ronald D. Rotunda, Legal Ethics. the Lawyer’s
Deskbook on Professional Responsibility (2003) at 205, Sec-
tion 8-11. DPA has policies and practices that require ad-
equate saf eguardsto protect these confidences and provide
loyal representation to clients who have conflicts through
its various separate work units.

This method of delivering legal representation with limited
funding is providing better representation to moreclientsas
aresult. Kentucky isfortunate to have a statewide defender
programthat hasall thedelivery componentswithinitsstruc-
ture. Most defender programs do not have the authorization
nor funding for what Kentucky offersto clientsbeyond trial
and appeal. Other states do not have Kentucky’s conflict
i ssues because most states do not have any system to have
post-conviction clients represented within a single public
defender organization. There is great public value in
Kentucky’ s progressive decision to have astatewide public
defender operation. More clients are represented better and
more efficiently. Kentuckians have assurance that their tax
dollars that fund public defense are maximized. Kentucky
could spend more on avariety of separate delivery systems
with less effective representation for clients.

Ed Monahan
Deputy Public Advocate

514 512 514 812 514 812 514 812 814 812 814 812 514 518

The harder the conflict, the more glorious the triumph. What we obtain too cheap, we
esteem too lightly; it is dearness only that gives everything its value. | love the man that
can smilein trouble, that can gather strength from distress and grow brave by reflection.
‘Tis the business of little minds to shrink; but he whose heart is firm, and whose con-
science approves his conduct, will pursue his principles unto death.

— Thomas Paine
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WHAT s IN A NAME?:
THEFT oF IDENTITY AND GIVING
FALSE INFORMATION TO A PEACE OFFICER

Kentucky’s Theft of Identity statute is fresh and new, with
no case law to guide practitioners in its application. As
always, however, we can look to the wording of the statute
itself, aswell as associated statutes, to guide our interpreta-
tion. The situation has arisen where peace officers charge
individualswith Theft of Identity when these personsgivea
false name, address, social security number, etc. to the po-
lice, for example during atraffic stop. Isthisacorrect appli-
cation of the Theft of Identity charge? Isanother crimemore
likely being committed? If Theft of Identity isnot the correct
chargeinthissituation, why doesthewording onfirst glance
appear to say it iscorrect? We will attempt to answer these
questionsin thisarticle.

The Statute
KRS 514.160 Theft of Identity.

(1) A personisguilty of thetheft of theidentity of another
when he or she knowingly possesses or uses any cur-
rent or former identifying information of the other per-
son or family member or ancestor of the other person,
such as that person’s or family member’s or ancestor’s
name, address, telephone number, electronic mail ad-
dress, Social Security number, driver’s license number,
birth date, personal identification number or code, and
any other information which could be used to identify
the person, including unique biometric data, with the
intent to represent that he or sheisthe other person for
the purpose of:

(a) Depriving the other person of property;

(b) Obtaining benefitsor property to which heor shewould
otherwise not be entitled;

(c) Making financial or credit transactions using the other
person’s identity;

(d) Avoiding detection; or

(e) Commercial or political benefit.

(2) Theft of identity isaClassD felony. If the person viol at-
ing this section isabusiness that has violated this sec-
tion on more than one (1) occasion, then that person
also violatesthe Consumer Protection Act, KRS 367.110
to 367.300.

(8) This section shall not apply when a person obtains the

identity of another to misrepresent his or her age for the

purpose of obtaining alcoholic beverages, tobacco, or an-
other privilege denied to minors.

(4) This section does not apply to
credit or debit card fraud under

KRS 434.550 to 434.730. Robert Stephens

(5) Where the offense consists of

theft by obtaining or trafficking in the personal identity of
another person, the venue of the prosecution may be in
either the county where the offense was committed or the
county where the other person resides.

(6) A person found guilty of violating any provisionsof this
section shall forfeit any lawful claimto theidentifying infor-
mation, property, or other realized benefit of the other per-
son as aresult of such violation.

Can Theft of | dentity Ever Apply to Giving
Another’sInformation to a Police Officer ?

A. A Fact Scenariowith Hypothetical: Theft of Identity and
Giving Another’sInformation to Police

At least in the author’s jurisdiction, peace officers have
brought several chargesagainst individualsfor alleged Theft
of Identity when, during atraffic stop or other occasion for
coming into contact with police, the accused have giventhe
names, birth dates, social security numbers, addresses, or
other identifying information of other persons, usually to
avoid old warrants and other annoyances attached to their
real name. Our clients, obviously, arenot actinginasocially
responsiblemanner, but what crimeisbeing committed? One
answer to this question is found in KRS 523.110, at least
when the false name or addressis given after proper warn-
ing by the officer.

KRS 523.110 Giving peace officer afalse name or address.
(1) A personisguilty of giving apeace officer afalse name
or addresswhen he gives afal se name or addressto a peace
officer who hasasked for the samein thelawful discharge of
hisofficial dutieswith the intent to mislead the officer asto
hisidentity. The provisions of this section shall not apply
unless the peace officer has first warned the person whose
identification he is seeking that giving a false name or ad-
dressisacriminal offense.

(2) Giving apeace officer afalse name or addressisaClass
B misdemeanor.




THE ADVOCATE

Volume 26, No. 1 January 2004

DoesKRS514.160 apply to thissituation aswell? Under the
Blockburger?! test, Double Jeopardy would not preclude an
indictment for Theft of Identity just because KRS 523.110
also applies. What is required for conviction of Theft of
Identity? Inthefact scenario which we are addressing, where
aperson givesapolice officer theidentifying information of
another, the Commonwealth is seeking conviction under KRS
514.160 (1)(d). Two requirements must be met for conviction
under this subsection. One, as with any violation of KRS
514.160, the defendant must have knowingly used or pos-
sessed 2 the identifying information of another person with
the intent to represent he or sheisthe other person. Two, in
(1)(d), he or she must do so to “avoid detection.”

To aid in analysis of the statute, we will examine a smple
hypothetical. A person, we will call him Bubba Trubba, is
stopped for speeding, knows he has outstanding bench
warrantsindistrict court, and does not wishto miss*all you
can eat Buffalo Wings’ night at his favorite honky-tonk.
Motivated by the precariousness of his position, our less
than admirable protagonist lies, saying his name is that of
his honest and hardworking first cousin, Ernest N. True.
Further, Bubba gives Ernest’s social security number, ad-
dress, and telephone number, a product of a far too open
discussion between the cousins at the last family reunion.
Assuming he has been warned against giving afalse name
or address, the defendant has clearly violated KRS 523.110;
has he, however, committed theft of identity? A careful ook
at the statute’ slanguage shows he has not, although it may
appear differently at first glance.

Bubba has acted knowingly to make the officer think heis
his more noble cousin. If this were a situation where the
defendant simply made up a name, this element would not
have been met. It is only because Bubba is intentionally
trying to “become” Ernest, that he potentially meets this
element of the statute. One cannot accidentally commit
Theft of Identity by making up a name or other identifying
information. Bubba'sconduct, then, initially appearsto meet

On closer examination of thelanguage of KRS 514.160, how-
ever, we will see that neither of the two basic criteria has
been met inthe hypothetical. Therearetwo reasonsfor this,
which wewill discussin detail in the sectionsto follow, but
are stated briefly here. One, though he acted knowingly
with the requisite intent, Bubba did not use or possess all
the information required by the language of KRS 514.160.
Two, the statute is not addressing the kind of avoidance of
detection contemplated in this fact scenario.

B. What Information Must be Used or Possessed?

(1) A personisguilty of thetheft of the identity of another
when he or she knowingly possesses or uses any cur -
rent or former identifyinginfor mation of theother per-
son or family member or ancestor of the other person,
such asthat person’sor family member’sor ancestor’s
name, address, telephone number, electronic mail ad-
dress, Social Security number, driver’slicense num-
ber, birth date, per sonal identification number or code,
and any other infor mation which could beused toiden-
tify the person, including unique biometric data, with
theintent to represent that he or sheisthe other person
for the purpose of: (KRS 514.160 (1), Emphasis added).

Carefully reading the highlighted language above, we see
the Theft of Identity statute requiresthe perpetrator to have
possessed or used, with the requisiteintent, another’ siden-
tifying information “ such asthat person’ sor family member’s
or ancestor’ s name, address, telephone number, electronic
mail address, Social Security number, driver’s license num-
ber, birth date, personal identification number or code, and
any other information which could be used to identify the
person, including unique biometric data.” 1d. Thefirst clause,
from “such” to “code;” and the second clause, from “and”
to “data;” each define one of two distinct classes of infor-
mation which must both be possessed or used with the re-
quired intent to violate KRS 514.160. The diagram on the
next page shows these two classes and the information in-
cluded in each.

the first criterion for theft of
identity.

Class One

Bubbamust have acted not only
toknowingly present himself as
the other person, in essence to
“become” the other person in

Class Two

Biometric Data

the eyes of another, but must
also have acted to “avoid de-
tection.” This also appears at
first glanceto betrue. After all,
we are told in the hypothetical
that Bubba did not want to be
caught and hailed into court on
those old bench warrants that
so threaten to intrude on hisen-
tertainment agenda.

PIN Number
.
Date of Birth

Telephone #
DriversLic. #

Other ID

Continued on page 36
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Continued from page 35
Classes of Information, Wrongful Possession or
Use of Which by Another isProhibited in KRS 514.160

By the plain wording of the statute, therefore, to violate KRS
514.160 Bubbawould have had to give some other informa-
tion, such asErnest’ s biometric data, in addition to hisname,
social security number, and date of birth. Bubba's actions
provided information in the first of the two information
classes, but not the second. Thereissimply no other way to
read the actual language of KRS 514.160. For acomparison
of how a statute can be written so that wrongful use of one
class of information or the other can viol ate the statute, one
need only read KRS 523.110, where giving a false name or
address to a police officer after having been warned of the
consequences of such is prohibited. Because of the clear
wording of KRS 514.160, the charge against Bubba in our
hypothetical must be amended to one of KRS 523.110.

If the analysis above is not correct, then any use of any
name, address, social security number, or any other identify-
ing information will be aviolation of KRS 514.160 if the ar-
resting officer decidesto takethat route. Indeed, if theanaly-
sisaboveisnot correct, the only way to choose whether to
proceed under KRS514.160 or KRS523.110isby theofficer's
discretion and personal choice. Thisis per se violative of
Section 2 of the Constitution of the Commonwealth of Ken-
tucky, which prohibitsarbitrary power over thelives, liberty,
and property of personsin Kentucky.

One may say, so what, the hypothetical does not meet the
criteriafor KRS 514.160, but can any providing of another’s
information to police satisfy the Theft of Identity statute? It
ishard to imagine asituation that might do so. Two classes
of information arerequired by the statute’ sownwording, as
well as to avoid an arbitrary use of governmental power.
The only member of the second class specifically listed in
KRS 514.160 is “biometric data,” with a generalized “any
other information which could be used to identify the per-
son” making up the remainder of the class. Wearegiven no
guidance by the drafters of KRS 514.160 as to what else
could make up this class.

With the one member of class two that we are provided,
unique biometric data, it is hard to see how the same could
be provided tolaw enforcement to avoid detection! Perhaps
for persons sharing the same height, weight, eye color, and
so forth, this could be done! How often, however, would
these match inreal personsinthereal world? Inthe context
of giving biometric information other than to peace officers,
such as on applications for grants, discussions by mail or
internet where one pretendsto be another person, etc., per-
haps another’ s biometric datacould be given, but the result
istoo easily tested against the subject in the live context of
contact with police officers for this to occur during police
guestioning.?

C. Theft of Identity’s Implied Economic Element

If Theft of Identity does not apply to giving another’ siden-
tifying information to police, to what doesit apply? Again,
our answer comes from inspecting the words of the statute
itself and related statutes. The Theft of Identity statuteis
overwhelmingly aimed at situations where using another’s
identifying information leads to pecuniary gain by the de-
fendant, with the possible exception of subparagraphs (d)
and (e), where “avoiding detection” and “political benefit”
arealso listed. Inthese provisions, however, “palitical ben-
efit” isdirectly contrasted with general “commercial” gain.
Subparagraph (e) thus appearsto beacatchall provisionfor
general “commercial” benefit to the defendant, or contrasted
“political benefit.” What does *avoiding detection” mean,
though, in subparagraph (d)?

Current doublejeopardy case law would not under the right
circumstances prohibit prosecution under KRS 523.110 and
a new statute such as KRS 514.160, but was this the
legislature’ sintent? If the legislature meant of do this, after
“avoiding detection” in KRS 514.160 (1)(d), it could have
added the following words, or their equivalent: “of one’'s
true identity or known aliases, under either of which the
defendant is charged with crimes.” The implication; from
the words the legislature did not placein acritical location,
especially inlight of the overwhelmingly economic nature of
thelegislature’ sother referencesto Theft of Identity; isthat
the statute is aimed at defendants who use the identifying
information of another for pecuniary gain, to avoid detec-
tion to obtain some economic gain (for example, if the defen-
dant hasprior bankruptcies, bad credit, serviceon civil cases
he wishesto avoid), or the non-economic exception of “po-
litical benefit” under KRS 514.160 (1)(e).

KRS 514.160 would seem applicable in some fact situations,
but alook at the statutes associated with KRS 514.160 shows
Theft of Identity should only apply when there is an eco-
nomic element, when areal theft occurs.

KRS532.034 Restitution for financial lossresulting from theft
of identity or trafficking in stolen identities.

(1) A personfound guilty of violating any provisionsof KRS
434.872, 434.874, 514.160, or 514.170 shall, in addition to any
other punishment, be ordered to make restitution for finan-
cial loss sustained by a victim as a result of the violation.
Financial loss may include any costsincurred by the victim
in correcting the credit history of the victim or any costs
incurred in connection with any civil or administrative pro-
ceeding to satisfy any debt or other obligation of such vic-
tim, including lost wages and attorney’ s fees.

(2) A personfound guilty of violating any provisionsof KRS
434.872, 434.874, 514.160, or 514.170 shall pay restitution to
the person or entity that suffers the financial loss. In addi-
tion to the financial loss detailed in subsection (1) of this
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section, the person or entity may include afinancial institu-
tion, insurance company, or bonding association that suf-
fersdirect financial loss as aresult of the violation.

This statute provides that anyone found guilty of violating
KRS 514.160 must make restitution for financial loss suf-
fered asaresult of theviolation. Thewording of KRS532.034
requires payment of restitution for financial loss (note use
of the word “shall”), so restitution in these cases is not
discretionary. Even moreimportantly, however, thewording
of KRS 532.034 implies that there will be financia lossin
every case: “shall, in addition to any other punishment, be
ordered to makerestitution for financial loss sustained by
avictim asaresult of theviolation.” 1d. (emphasis added.)
The statute does not say “make restitution for any financial
loss which may be sustained by a victim as a result of the
violation;” rather, the statute assumes there will be such
financial loss. Thewording of KRS 532.034 thus al so points
to the requirement of an economic element in KRS 514.160,
Theft of Identity.

Finally, the comparative placement of the Theft of Identity
statute showstheintent of itsapplication. Theft of I dentity,
KRS 514.160 is placed in Chapter 514, Theft and Related
Offenses. Giving Peace Officer aFalse Name or Addressis
located in Chapter 523, Perjury and Related Offenses. With-
out delving into the etymology of the words “theft” and
“perjury,” sufficeit to say that in deciding whereto placethe
new Theft of Identity statute, the legislature obviously
thought it had to do with stealing the property of another
rather than providing false information to authorities.

Conclusion

Though the Theft of Identity statute at first appears to ap-
ply to situations where a defendant gives law enforcement
another person’ sidentifying information, acloser review of

the statutory language, and of itssister statute, KRS 532.034,
showsthisisnot the case. Thisistheonly way to read the
language of these statutesand still makelogical sense. Peace
officers acting in good faith can read the Theft of Identity
statute and wrongly apply it to aroadside encounter with a
deceitful defendant, but Theft of Identity is simply not the
correct charge under these circumstances. Thismust bethe
case unlessand until thelegislature amendsthe language of
KRS 514.160 to make the same applicable to giving another’ s
information to a police officer.

Robert Stephens, Jr.
Assistant Public Advocate
Somer set

Endnotes:

1. Blockburger v. United States, 284 U.S. 299 (1932).

2. An interesting question arises regarding how the Com-
monwealth can prove knowledgein some cases. If one pos-
sessesfal seidentification cardswith another person’ siden-
tifying information, but is not caught using the same, how
can the government prove intent to use it in a prescribed
manner? Indeed, in the extreme case, what if aan alleged co-
conspirator testifies that the defendant possessed (even
entirely in the defendant’s memory, with no documentary
proof) the identifying information of another with an intent
toviolate KRS 514.160 or itscompanion statute, KRS514.170
Trafficking in Stolen Identities? |s this enough to satisfy
the statute?

3. An interesting situation where this could occur in the
context of giving another’ s biometric data to police officers
to avoid detection, albeit arare one, is where one identical
twin pretendsto be another. Itisdoubtful, though, that the
legislature was carving out thisone unlikely scenario for the
sole applicability of KRS 514.160(1)(d).

Continued on page 38

BiLL SEABOLD RETIRES FROM KY CORRECTIONS AND
AS W ARDEN AT THE KENTUCKY STATE REFORMATORY

ment and life without parole.

On the Death Penalty

On Life Without Parole

William Seabold

In aNovember 27, 2003 Courier Journal story entitled, “Warden closes door on 33-year career retiring
prison director known for compassion” by Andrew Wolfson, Seabold commented on capital punish-

“*1t' s an easy solution but not the right one’ — he said he was grateful that he didn’t have to preside
over any executions during his six years as the maximum-security penitentiary’s warden.”

“He al so opposes the sentence of life without parole, which lawmakers put back on the booksin 1998.
Y ou want to give inmates some ray of hope,’ he said, ‘ some light at the end of the tunnel.’”
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Continued from page 37
COMMONWEALTH OF KENTUCKY
34™ JUDICIAL CIRCUIT
DIVISION 11
INDICTMENT NO. 03-CR-XXXXX

COMMONWEALTH OF KENTUCKY PLAINTIFF

V. MOTION TO AMEND THE INDICTMENT
TO A CHARGE OF VIOLATING KRS 523.110

XXXXXXX DEFENDANT
Comes now the Defendant, by counsel, pursuant to KRS Sections 514.160, 523.110, 532.034; Sections 1,2,3,10, and

11 of the Constitution of the Commonwealth of Kentucky; and the 5" and 14" Amendmentsto the United States Constitu-

tion; and moves this Court to dismiss the indictment or in the alternative to amend the charge to one of KRS 523.110 and

remand the case to District Court. In support of this Motion, the Defendant states as follows:

A. The Pertinent Facts

OnJune 12, 2003, avehiclewas stopped in the Burgess Drug Store parking lotin Whitley City, Kentucky. (Seeattached
police report, p. 1). The accused, XXXXXXX, was a passenger in the vehicle, and was arrested for charges unrelated to
those aleged in thisindictment. XXXXXXX gavehisnameasYYYYYYYYYY, hisSocia Security Number as111-11-1111,
and his date of birth as January 01, 1983; and this despite his having been warned of the ramifications of giving false
informationto apoliceofficer. (Seepolicereport, p.2). Laterthatday, YYYYYYYYYY toldpolicehewasthered YYYYYYYYYY.
XXXXXXX, sitting in jail on the chargesfor which he had been arrested that same date, when questioned again regarding
hishaving given falseinformation to apolice officer, “ dropped hishead and stated hisnamewas X X XX X X X SSN # 222-22-
2222 Date of Birth 12-13-83 — Address the same.” (Police report, p. 2). XXXXXXX was subsequently indicted by the
McCreary County Grand Jury on a charge of Theft of Identity, KRS 514.160.

B. The Charge Aqgainst Jeremy XXXXXXX Should be Amended to One of Giving False Name or Address to a Police
Officer, KRS 523.110.

1. KRS523.110clearly appliesto X XXX XXX’ sactions, because hewaswarned of the consequences of giving afalse
name or address to a police officer and nonetheless did exactly so.

KRS 523.110 Giving peace officer afalse name or address

(1) A personisqguilty of giving a peace officer a false name or address when he gives afalse name or address to a
peace officer who has asked for the samein the lawful discharge of hisofficial dutieswith theintent to mislead the
officer asto hisidentity. The provisions of this section shall not apply unless the peace officer has first warned
the person whose identification he is seeking that giving afalse name or addressisacriminal offense.

(2) Giving apeace officer afalse name or address is a Class B misdemeanor.

2. KRS514.160 states as follows:
KRS 514.160 Theft of identity

(1) A person is guilty of the theft of the identity of another when he or she knowingly possesses or uses any current or
former identifying information of the other person or family member or ancestor of the other person, such asthat person’s
or family member’ s or ancestor’ sname, address, tel ephone number, electronic mail address, Socia Security number, driver’s
license number, birth date, personal identification number or code, and any other information which could be used to
identify the person, including unique biometric data, with the intent to represent that he or she is the other person for the
purpose of:
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(@) Depriving the other person of property;

(b) Obtaining benefits or property to which he or she would otherwise not be entitled;
(c) Making financial or credit transactions using the other person’ sidentity;

(d) Avoiding detection; or

(e) Commercia or political benefit.

(2) Theft of identity isa Class D felony. If the person violating this section is a business that has violated this section on
more than one (1) occasion, then that person also violates the Consumer Protection Act, KRS 367.110 to 367.300.

(3) Thissection shall not apply when a person obtainstheidentity of another to misrepresent hisor her agefor the purpose
of obtaining alcoholic beverages, tobacco, or another privilege denied to minors.

(4) This section does not apply to credit or debit card fraud under KRS 434.550 to 434.730.

(5) Where the offense consists of theft by obtaining or trafficking in the personal identity of another person, the venue of
the prosecution may bein either the county wherethe offense was committed or the county wherethe other person resides.

(6) A person found guilty of violating any provisions of this section shall forfeit any lawful claim to the identifying
information, property, or other realized benefit of the other person as aresult of such violation.

3. Two reasons, based on the wording of the Theft of Identity statute, exist for amending the charge to one of KRS
523.110, under the facts of this case.

First, the accused must have given the identifying information of another with a certain intent. It is presumed by
counsel that the Commonwealth seeks to proceed under subparagraph (d) of paragraph (1) of 514.160, though thisis not
stated in the indictment and needs to be established. 514.160 (1)(d) requires that XXXXXXX had to give the identifying
informationof YYYYYYYYYY,withtheintent of “avoidingdetection.” Itisdifficult to see how thissection can apply tothe
facts of the case at hand, however, since XXXXXXX was arrested and sent to jail before it was discovered he had used a
false name, social security number, and date of birth.

This is not a case where the defendant went home after giving another’s identifying information, thus avoiding
detection on old bench warrants, pending indictments or charges, service of process, etc. The Commonwealth has not
stated why the accused i s supposed to have been trying to avoid detection. Since establishment of the accused’ sintent of
“avoiding detection” isrequired for aconviction of KRS514.160, the Commonwealth cannot ignorethisissue. At any rate,
XXXXXXX was charged that date with new offenses (See attached Uniform Citation No. Q2222222), and he was going to
jail on June 12, 2003 no matter what name, social security number, and date of birth he gave. How, then, was he giving
another’ sidentifying information with the intent to “avoid detection”?

Second, the plain wording of KRS 514.160 requires more information to have been given by XXXXXXX for atrue
offense of Theft of Identity to have occurred. The key wording is highlighted bel ow:

(1) A personisguilty of the theft of the identity of another when he or she knowingly possesses or usesany current or
former identifying information of the other person or family member or ancestor of the other person, such as that
person’sor family member’sor ancestor’sname, addr ess, telephone number, electronic mail addr ess, Social Secu-
rity number, driver’slicense number, birth date, personal identification number or code, and any other infor mation
which could be used to identify the per son, including unique biometric data, with theintent to represent that he or she
is the other person for the purpose of: (Emphasis added).

Clearly, the Theft of Identity statute requiresthe perpetrator to have possessed or used, with therequisiteintent, another’s
identifying information “ such as that person’s or family member’s or ancestor’s name, address, telephone number, elec-
tronic mail address, Social Security number, driver’ slicense number, birth date, personal identification number or code, and
any other information which could be used to identify the person, including unique biometric data.” (ld.) Thefirst clause,
from “such” to“ code;” and the second clause, from “and” to “ data;” each define one of two distinct classes of information
which must both be possessed or used with the required intent to violate KRS 514.160. By the plain wording of the statute,
therefore, to violate KRS 514.160 XXX XXXX would have had to give some other information, suchas YYYYYYYYYY's

Continued on page 40
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Continued from page 39

biometric data, in addition to his name, social security number, and date of birth. XXXXXXX’s actions provided informa-
tioninthefirst of the two information classes, but not the second. Thereissimply no other way to read the actual language
of KRS 514.160. For acomparison of how a statute can be written so that wrongful use of one class of information or the
other can violate the statute, one need only read KRS 523.110, where giving afalse name or addressto a police officer after
having been warned of the consequences of suchis prohibited. Because of the clear wording of KRS 514.160, the charge
against XX XXXXX must be amended to one of KRS 523.110.

4. |f theanalysisaboveisnot correct, thenany use of any name, address, Social Security Number, or any other identifying
information will be aviolation of KRS 514.160 if the arresting officer decides to take that route. Indeed, the only way to
choose whether to proceed under KRS 514.160 or KRS 523.110is by the officer’ sdiscretion and personal choice. Thisisper
seviolative of Section 2 of the Constitution of the Commonwealth of Kentucky, which prohibits arbitrary power over the
lives, liberty, and property of personsin Kentucky.

5. The Theft of Identity statute is overwhelmingly aimed at situations where using another’s identifying information
leads to pecuniary gain by the defendant, with the possible exception of subparagraphs (d) and (e), where “avoiding
detection” and “political benefit” arealsolisted. Intheseprovisions, however, “political benefit” isdirectly contrasted with
general “commercial” gain. Subparagraph (e) thusappearsto beacatchall provisionfor general “commercial” benefit to the
defendant, or contrasted “ political benefit.” What does “ avoiding detection” mean, though, in subparagraph (d)?

Current double jeopardy caselaw would not under the right circumstances prohibit prosecution under KRS 523.110 and a
new statute such as KRS 514.160, but was this the legislature’sintent? If the legislature meant of do this, after “avoiding
detection” in KRS 514.160 (1)(d), it could have added the following words, or their equivalent: “of one’s true identity or
known aliases, under either of which the defendant ischarged with crimes.” Theimplication; from thewordsthelegislature
did not place in a critical location, especially in light of the overwhelmingly economic nature of the legislature’s other
referencesto Theft of Identity; isthat the statuteisaimed at defendantswho use theidentifying information of another for
pecuniary gain, to avoid detection to obtain some economic gain (for example, if the defendant has prior bankruptcies, bad
credit, service on civil cases he wishesto avoid), or the non-economic exception of “political benefit” under KRS 514.160

D(®).
This argument is buttressed by looking at KRS 532.034, quoted below:

532.034 Restitution for financial 1oss resulting from theft of identity or trafficking in stolen identities

(1) A person found guilty of violating any provisions of KRS 434.872, 434.874, 514.160, or 514.170 shall, in addition to any
other punishment, be ordered to make restitution for financial loss sustained by a victim as a result of the violation.
Financial loss may include any costs incurred by the victim in correcting the credit history of the victim or any costs
incurred in connection with any civil or administrative proceeding to satisfy any debt or other obligation of such victim,
including lost wages and attorney’s fees.

(2) A person found guilty of violating any provisionsof KRS434.872, 434.874, 514.160, or 514.170 shall pay restitution to the
person or entity that suffersthefinancial loss. In addition to thefinancial |oss detailed in subsection (1) of thissection, the
person or entity may includeafinancial institution, insurance company, or bonding association that suffersdirect financial
loss as aresult of the violation.

Thisstatute providesthat anyonefound guilty of violating KRS 514.160 must makerestitution for financial losssuffered as
aresult of theviolation. Thewording of KRS 532.034 requires payment of restitution for financial loss (note use of theword
“shall™), so restitution in these cases is not discretionary. Even more importantly, however, the wording of KRS 532.034
implies that there will be financial loss in every case: “shall, in addition to any other punishment, be ordered to make
restitution for financial losssustained by avictim asaresult of theviolation.” (1d., emphasisadded). The statute doesnot
say “make restitution for any financial loss which may be sustained by a victim as aresult of the violation;” rather, the
statute assumes there will be such financial loss. The wording of KRS 532.034 thus also points to the requirement of an
economic element in KRS 514.160, with the sole exception of subparagraph (1)(e).
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In The Spotlight. . . .Meena M ohanty

“Treat people asif they were what they ought to be
and you help them become what they are capable of being.”
Goethe

Thetheory isancient. We can change
reality with our thoughts. William
James, an American psychologist, pro-
fessor and author writes, “Human be-
ings, by changing the inner attitude of
their minds, can change the outer as-
pect of their lives” For a public de- [ FE
fender, this idea seems impossible [ e
given the tremendous caseload and J
constant pressure. But there are those
who seeiit differently.

Meena Mohanty’ s parents are intelligent, hardworking
people. They journeyed to Richmond, Kentucky from
Orissa, India, 100 miles south of Calcutta, to establish
careers at Eastern Kentucky University. Both arein-
structors. Her mother teaches math and her father
teaches sociology. They raised their children to be in-
dependent thinkers and gave Meena and her brother a
strong sense of duty and responsibility. The family
prayer is amantrato using each day wisdly: “Thisis
the beginning of anew day. . . . | can wasteit or useit
for good. But, what I’'m doing is important because
I’m exchanging aday of my lifefor it.”

Meenaclearly livesher lifewith purpose. After receiv-
ing an undergraduate degree in Bio Psychology, she
pursued alaw degree from Temple University in Penn-
sylvania. Sheknew that shewanted to gointo trial law
and shethat she wanted to be apublic defender. Meena
laughs, “My personality is just suited to tria law.”

Her first year as an attorney with the Kentucky De-
partment of Public Advocacy was rich with challenge.
Newly married, her hushand had to remain in Philadel-
phiato finish his degree. Hired by the DPA on Octo-
ber 1%, 1996, Meenawas immediately whisked off for
aweek of education in Faubush, Kentucky. “No one
else from the Richmond Office went, my husband was
still in Philly and my parents were on atrip to Jordan,”

sherecdlls. It was a difficult and lonely time for her.

o

& | She persevered and seven yearslater,
i Meenaradiatesjoy. Shelovesher life
£ | and her career. “l have the greatest

g clients in the world and | think that
{ would sustain anyone,” she says.
Letters of thanks cover her message
board. Writesoneclient, “| redly want
.| to thank you from the bottom of my
heart. Y ou havereally helped meand
| appreciate that....Thanks for being
“| there for me. | am 28 yearsold and it
was time for me to wake up.” This
kind of client response Meena receivesis a direct re-
sult of the respect she shows to everyone around her.

Her supervisor, Lynda Campbell, observes, “Meenais
excellent a forming and maintaining relationships. She
treats peoplevery well, no matter the charge. She gets
along very well with everyone in the court system to
the clients’ benefit.” If the theory holds, then one can
suppose that through her own vision, Meena changes
her landscape, creating aworld filled with promise for
herself and her clients.

In The Power of the Powerless, Vaclav Havel says
“For the real question is whether the brighter future is
redly aways so distant. What if, on the contrary, it has
been here for a long time aready, and only our own
blindness and weakness has prevented us from seeing
it around us and within us, and kept us from developing
it?” MeenaM ohanty seesthe brighter future and trans-
formsitintoreality. Theworld isabetter placefor her
efforts.

Patti Heying
Program Coordinator

| ——

Thisaboveall; to thine own self betrue.
— William Shakespeare
4
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L ouisviLLE METRO PuBLIc DEreNDER’S OFFice WINS
THE 2003 CLARA SHORTRIDGE FoLTZ AWARD

Washington, DC, October 31, 2003: The National Legal Aid
& Defender Association (NLADA) is pleased to announce
that the 2003 Clara Shortridge Foltz Award goes to the Lou-
isville Metro Public Defender’s Office in Louisville, Ken-
tucky.

This prestigious national award is presented biennially to a
public defender program or defense delivery system as a
commendation for its outstanding achievement in the provi-
sion of public defense services. Co-sponsored by NLADA
and the American Bar Association’ s Standing Committeeon
Legal Aid and Indigent Defense, the award is named for the
founder of the nation’s public defender system. The selec-
tion committee found that, among many worthy nominations,
the Louisville Metro Public Defender best met the following
award criteria:

the office exemplifies a best practice of public defense
advocacy that can serve as an inspirational national
mode!;

it has measurably expanded or improved access to full
and excellent criminal defense representation for those
who cannot afford counsel; and

it represents innovation worthy of continued develop-
ment and replication by others.

Inaletter nominating the Louisville Metro Public Defender’s
office, former ABA President L. Stanley Chauvin, Jr., of Lou-
isville, states: “During my term as president of the American
Bar Association, | had the pleasure of observing, evaluating
and interacting with many defender offices acrossthe coun-
try. | know of no program or organization that better exem-
plifies the spirit and high standard of practice pioneered by
the individual in whose name this important award is pre-
sented than the Louisville Metro Public Defender.

“Sinceitsincorporationin 1971, the Louisville Metro Public
Defender’ s office has revol utionized criminal defense repre-
sentation in thisjurisdiction and led the way for the estab-
lishment and implementation of afull-time, statewide public
defender system in Kentucky. Dubbed ‘The Best Legal
Minds Money Can’t Buy’ in a Courier-Journal Magazine
article published in 1990 ... , the office operates a mixed
casel oad/vertical representation system in accordance with
ABA standards and NLADA guidelines. Its record of
achievement on behalf of indigent accused in the trial and
appellate courts, both stateand federal, istruly remarkable.”

The Louisville Metro Public
Defender has a reputation
among its peers as being the
best. Inthetrial courts, the suc-
cess of the office’s defender
litigators is second to none in |
either the private or public sec-
tor. Its representation of juve-
nileclientshasbeen singled out
for praise by the ABA. Its
TeamChild program has broken
new ground in Kentucky with
aninnovativeand proactive ap-

Dan Goyette

proach. TeamChild pairs civil
attorneys with public defenders to holistically address the
needs of youth in the juvenile justice system.

Similarly, the office’ s aggressive advocacy on behalf of re-
spondents in involuntary hospitalization proceedings has
changed practices and attitudes toward perhaps the most
vulnerable clientsin the court system. Staff attorneysinthe
defender’ soffice are recognized asamong the most expertin
this area of the law and are regularly called upon to lead or
participate in task forces and legislative efforts to improve
the quality of justicefor thementally ill. Insofar asappellate
advocacy is concerned, the office has been responsible for
numerous favorable changes in state and federal case law,
including the landmark U.S. Supreme Court decision in
Batson v. Kentucky.

In addition, the Louisville Metro Public Defender’s office
successfully challenged the use and expansion of video ar-
raignments, and Chief Public Defender Dan Goyette con-
vinced judicial and executive branch leaders to rethink and
redesign new courts and corrections construction in
Jefferson County so that all persons accused of crimes are
assured of in-person, in-court, “live” arraignments. Cur-
rently, Jefferson County isthe only one of the 120 counties
in the state in which video arraignments are not used. In-
stead, the equipment originally purchased by the county for
video arraignmentsisbeing installed at the public defender’ s
officeto allow for “24/7” video-conferencing capability be-
tween attorneys and inmates.

In seconding the nomination of the Louisville Metro Public
Defender, Justice Martin E. Johnstone of the Kentucky Su-
preme Court remarked that “[ T]hey have been instrumental
inraising the bar for the effective representation of indigents
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accused of criminal offenses and bringing us closer to the
promise of Gideon. Furthermore, their leadership in all fac-
etsof the bar and the justice system hasresulted in progress
and innovation that never would have occurred otherwise. |
shudder to think how different and inferior our systemwould
be had the Louisville-Jefferson County Public Defender
Corporation not come into being in 1971.”

Ernie Lewis, Kentucky’ s Public Advocate, observed that “it
isagreat honor for the Commonwealth of Kentucky and the
Department of Public Advocacy for the Louisville Metro
Public Defender’ s Office to be recognized by NLADA. The
Office predated the creation of Kentucky’ s statewide public
defender system. Bob Ewald, the Chair of the Public Advo-
cacy Commission, hasbeen instrumental inleading the Lou-
isvilleMetro Public Defender’ s Office by chairing their Board
of Directors. The Office has experienced outstanding lead-
ership from Col. Paul Tobin and now Dan Goyette. Dan has
surrounded himself with an excellent leadership team. To-
gether, they set ahigh bar and hold their attorneys and staff
toit. I findit particularly significant that the Officeisreceiv-
ing this recognition during the Gideon Year in Kentucky,
because the Office exemplifiesthe promise of Gideonv. Wain-
wright.”

Deputy Public Advocate Ed Monahan said, “Dan Goyette
setsastandard of representation that combines profession-
alism with vigorousadvocacy. Clients are the beneficiary of
Dan’sleadership.”

Led by Danid T. Goyette for the past 21 years, the L ouisville
Metro Public Defender office’'s staff includes 51 attorneys,
nineinvestigators, five paralegals, two social workers, amiti-

&1 812 &1 812 518 512 &18

gation specialist, two law clerks, 12 secretaries, eight data
entry personnel and acomptroller. Theworkload and deliv-
ery system is organized into eight coordinated, collabora-
tive divisions. Goyette's leadership team includes. Leo G.
Smith, deputy chief public defender; Peter L. Schuler, chief
of the Juvenile and Mental Health Division; Frank W. Heft,
Jr., chief appellate defender; Ann Bailey Smith, chief of
Adult Trial Division I; Donald J. Méier, chief of Adult Trial
Division Il; Jay Lambert, chief of Adult Tria Division IlI;
Raymond M. Clooney, chief of the Capital Trial Division;
Patricia L. Echsner, deputy chief of the Juvenile Trial Divi-
sion; and William E. Sharp, deputy chief of the Adult Trial
Division.

In accepting the award, Goyette said: “It is an important
award that we are grateful for and honored to receive. Each
and every hardworking, dedicated member of the staff shares
in the award, and it is at once a tribute to individual
achievement and a triumph of teamwork. The founders of
the program, and its leaders and supporters who have
remained loyal to the officeand committed toindigent defense
over the years, also deserve alarge measure of credit.”

The National Legal Aid & Defender Association (NLADA),
founded in 1911, is the oldest and largest national,
nonprofit membership organization devoting all of its
resources to advocating equal access to justice for all
Americans. NLADA champions effective legal assistance
for peoplewho cannot afford counsel, servesasa collective
voice for both civil legal services and public defense
servicesthroughout the nation and provides a wide range
of servicesand benefitsto itsindividual and organizational
members.

DEFENDER RECRUITMENT

The Kentucky Department of Public Advocacy isrecruiting for staff attorneysto represent [0

theindigent citizens of the Commonwealth of Kentucky for the following locations:

Covington Columbia
Danville Elizabethtown
Frankfort Hazard
Henderson Hopkinsville
London Madisonville
Murray Owensboro
Paducah Pineville

For further information and employment opportunities, please contact:

Al Adams

Alfred G. Adams
100 Fair OaksL ane, Suite 302

Frankfort,
Tel:(502)564-8006;

K'Y 40601
Fax: (502)564-7890

E-Mail: AlfredG.Adams@ky.gov
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APPELLATE CASE REVIEW

Bell v. Commonwealth
—S.W.3d— (10/23/03)
Affirmingin Part and Reversing and Remandingin Part

Bell appealed his five year sentence based on convictions
for first-degree fleeing or evading police and two misde-
meanor convictionsfor carrying aconceal ed deadly weapon
and third-degree criminal mischief. The Court of Appeals
affirmed these convictions. The Supreme Court granted dis-
cretionary review. The soleissue on review waswhether the
Commonwealth presented sufficient evidence to support a
conviction for Fleeing and Evading.

TheSupremeCourt inter preted themeaning of “ caused or
created a substantial risk of or serious physical injury or
death to any person or property.” Inorder to convict under
KRS 520.095 the Commonweal th must prove that the defen-
dant was 1) A pedestrian, 2.) With intent to elude or flee, 3)
Knowingly or wantonly disobeyed an order to stop, 4) Given
by a person recognized as apolice officer, and 5) By fleeing
or eluding, the person caused or created asubstantial risk of
or serious physical injury or death to any person or prop-

erty.

The Supreme Court interpreted element 5. In this case, Bell
fled the police disregarding an order to stop. The chase
ensued through aresidential areaincluding scaling fences.
During the pursuit, Bell discarded afirearm. The police re-
covered the gun subsequent to the arrest.

The Supreme Court held that even though Bell wasan armed
robbery suspect that fled through aresidential areaand dis-
carded aloaded, operational handgun, this conduct did not
create the kind of “ substantial risk of serious physical injury
or death” required for a conviction. Moreover, the
Commonwealth’s speculation and hypotheticals as to what
could happen when one runs from a police officer with a
loaded gun could not support a conviction.

In dicta, the Court re-emphasized conditions permitting
police to use physical force to capture a fleeing suspect.
Also, the Court re-iterated the considerations permitting
policeto use physical force to take down adefendant. The
factsin this case would not support such action.

Justice Wintersheimer dissented. He opined that flight from
an officer while armed with a handgun was sufficient evi-
dence to support a first-degree fleeing or evading convic-
tion.

Bishop v. Commonwealth
—S.W.3d.— (10/23/03)
Reversing

Competency to stand trial vs. de-
fense of mental illness. The Com-
monwealth isentitled toan indepen-

dent expert only where defense of

Euva May

mental illnessis an issue. Bishop
appealed the Court of Appeals' s denial of awrit of prohibi-
tion which would prohibit Bishop from undergoing a psy-
chiatric evaluation by the Commonwealth’ sindependent ex-
pert. KCPC had completed acompetency evaluation but the
court sua sponte allowed both the defendant and the Com-
monwealth to move for their own independent examination.
Both partiesmoved for an independent examination. Bishop
objected to the Commonwealth’s motion. He argued that
since he was not raising an insanity defense or mental ill-
ness, the Commonwealth had no right to haveits own expert
probe Bishop’ s competency to stand trial.

The Supreme Court lengthily noted the differences between
competency to stand trial and the defense of mental illness
or insanity. The Court recognized that an independent evalu-
ator is appropriate when mental stateisatrial issue.

The Supreme Court held that the competency statute did
not provide for an independent examiner for either the de-
fense or the Commonwealth. The competency evaluator
worksfor thetrial court. The Court found that the prejudice
to the defendant was inherent if the Commonwealth were
allowed an independent examiner. While the defendant’s
statements would not be admissible at trial, the defendant
may discloseinformation that would |ead the Commonwealth
to discover other crimes or defense strategy.

Justice Keller concurred. However, in his opinion, the Com-
monwealth is entitled to an independent competency exam-
iner “if the Commonwealth can demonstrate good cause, it
should be permitted to seek an independent competency
evaluation under CR 35.01.” Justice Wintersheimer dissented,
adopting most of Keller’s concurring opinion. However, he
believedinthisparticular case, the Commonwealth had dem-
onstrated good cause sufficient to merit appointment of an
independent expert.
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Burkhart v. Commonwealth
—S.W.3d— (10/23/03)
Affirming

Burkhart appeals his twenty-year sentence based on con-
victionsfor first-degree criminal mischief, operating amotor
vehiclewithout insurance, leaving the scene of an accident,
and first-degree persistent felony offender.

The Commonwealth alleged that Burkhart drove his older
model van through the front doors of the Citgo Redi-Mart.
In support of thistheory at trial, the Commonweal th offered
avideo tape from the store’ s surveillance system. The tape
depicted avan similar to Burkhart’ sdriving through the front
doors. During its case-in-chief, the Commonwealth played
the video at regular speed. The issue presented on appeal
was whether it was error for thetrial court to play thisvideo
in response to ajury request, in slow motion.

The Supreme Court found noerror in thetrial court’sac-
cessiontothejury’srequest toview thetapein slow motion.
On appeal, Burkhart argued that the trial court abused its
discretion and placed undue emphasis on the surveillance
video not only “by playing thetapefor deliberating jurorsin
amanner different from the Commonwealth’s presentation
of theevidenceat trial” but also by allowing thejurorsto sit
closer to the video and by operating the video control s him-
self. Burkhart argued the court’ s operation of the equipment
gave an appearance of biasin favor of the Commonwealth.
Relying on case law from other jurisdictions, the trial court
found no error in alowing the jury to view thevideo tapein
slow motion.

Moreover, the Supreme Court found that the trial court’s
replay of the tape in open court, under his control did not
lend undue emphasis to the exhibit. The Court reasoned
that it is typically testimonial evidence that gives rise to
claims of undue emphasis. Since the tape in this case was
non-testimonial evidence, no error occurred.

Finally, the Court found that although the judge controlled
theVCR and there-play of the tape, the record presented no
evidence that would allow the Court to find the judge acted
with biasin the matter.

Spearsv. Commonwealth
—S.W.3d— (10/23/03)
Affirming

Spears appealed his conviction on two counts of first-de-
gree robbery, one count of first-degree rape, and one count
of first-degree burglary. Spears entered an open-end guilty
pleawhichresulted inthetria court giving him the maximum
sentence— 60 years. However, thetrial court allowed Spears
to appeal issues that arose prior to sentencing.

Thetrial court did not err by failingto grant a continuance
of the sentencing hearing so the defendant could prepare
and present an alter native sentencing plan. The Supreme

Court held that the trial court did not err in failing to con-
tinuethe sentencing proceedings so that the defendant could
prepare an alternative sentencing plan. Relying on Hughes
v. Commonwealth, Ky., 875 SW.2d 99 (1994), the court held
“when conditions of the statute [KRS 533.060 (1)] were met
and the domestic violence statute did not apply, the trial
court did not have the authority to consider probation with
an alternative sentencing plan.” Because Spears's convic-
tions and use of agun in the offense meet the requirements
of 533.060 (1) and because the domestic violence exemption
did not apply, the court did not have the authority to con-
sider probation with an alternative sentencing plan.

Thedefendant waived any claim of doublejeopardy by plead-
ing guilty. Spears alleged that the conviction on the first
count of first-degreerobbery violated doublejeopardy. Spe-
cifically, the indictment charged Spears with robbing the
Kentucky Farm Bureau, as a business entity, and robbing
theindividual that worked at the Farm Bureau at the time of
therobbery. The Court found that the defendant waived the
issue by pleading guilty. However, in dicta, the Court stated
that these two occurrences were sufficiently remote in time
and location to permit multiple counts of robbery.

Taylor v. Commonwealth
—S.W.3d— (10/23/03)
Vacating in Part and Reversing and Remanding in Part

Taylor appealed his thirty year sentence based on convic-
tions for manufacturing methamphetamine, driving on DUI
suspended license, and first-degree fleeing and evading.

Thetrial court should never direct averdict in favor of the
Commonwealth. Attrial, Taylor testified. Headmitted to the
DUI and fleeing charges. Thetrial court directed a verdict
for the Commonwealth. The Supreme Court held “itisnever
proper for atrial court to direct averdict of guilty werethere
isapleaof not guilty, despite the fact that the evidence of
his guilt may be convincing and wholly uncontradicted.”

The manufacturing methamphetamine statute was consti-
tutional. However, thetrial court erred by failing to direct
anot guilty verdict on the methamphetamine charge. The
Supreme Court did not find KRS 218A1432(1)(b) unconsti-
tutional. However, the Court found that thetrial court erred
by failing to direct averdict in the defendant’ s favor on the
manufacturing methamphetamine charge. Taylor possessed
Sudafed pills, lithium batteries, starting fluid, tubing, paper
towels, and drain cleaner. Since Taylor did not possess
anhydrous ammonia, the conviction could not stand. Per
Kotila v. Commonwealth.

Finally, the Court found it improper for the Commonwealth
toinform the jury that his co-defendant pled guilty to help-
ing the defendant manufacture methamphetamine.

EuvaMay
Assistant Public Advocate
Frankfort
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6TH CircuiT REVIEW

Harrisv. Carter
337 F.3d 758 (6" Cir. 7/29/03)

Habeas relief granted where attorney represented co-de-
fendants, albeit in separatetrials. The 6 Circuit holdsHar-
ris was denied his 8" amendment right to effective assis-
tance of counsel due to his lawyer’s conflict of interest.
Harris' trial attorney, Evans, represented Harris and co-de-
fendant Payton in Ohio state court on charges arising out of
adrive-by shooting. Paytonwent totrial first and had been
convicted when Harris' trial began. AtHarris' trial, thejudge
ordered Payton to testify under a grant of immunity from
prosecution for further crimes. Evans objected and requested
separate counsel for Paytontono avail. Payton testified he
and Harris were the only people in the van involved in the
drive-by shooting and he was the driver. He also said he
was not the shooter. Evans did not cross-examine Payton,
nor did he object to improper questions by the prosecutor.

Prejudice presumed in conflict of interest cases wher e at-

torney objectsand trial court failsto conduct inquiry. Inthe
context of alleged conflicts of interest in representation, the
6" amendment requires that prejudice be presumed and a
reversal beautomatic when atimely objection hasbeen made
to joint representation and the trial court fails to inquire

whether the conflict requires appointment of separate coun-
sel. Holloway v. Arkansas, 435 U.S. 475, 484-488 (1978). If

no objection has been made to joint representation, preju-
diceispresumed only if the defendant can prove “an actual

conflict of interest affected his lawyer’s performance.”

Cuyler v. Sullivan, 446 U.S. 335, 348-350 (1980). Cuyler lim+

itsatrial court’ sduty toinitiate aninquiry about joint repre-
sentation only when the trial court “knows or reasonably

should know that aparticular conflict exists.” 1d.,446 U.S. at
346-347.

Timing and specificity of request for separate counsel in
attorney’ sdiscretion. TheOhio Court of Appealsheld Evans
request for separate counsel was not sufficient totrigger the
trial court’s duty under Holloway, supra, toinquirewhether
the conflict required appointment of separate counsel. The
6" Circuit disagrees, noting that a detailed request for trial
court inquiry may not always be appropriate in conflict of
interest cases, particularly wherethetrial court has discour-
aged continued discussion of the issue and where a more
specific request could result in a lawyer’s violation of the
duty of confidentiality to hisclients. Holloway, 435U.S. a
485. Furthermore, an objection prior to the start of trial is
not required: the attorney “isin the best position profes-
sionally and ethically to determine when a conflict of inter-

est exists or will probably de-
velop in the course of atrial.”
Id. at 485-486. Inthecaseat bar,
the conflict of interest did not
arise until Payton received im-
munity at Harris' trial and was
compelled to testify.

Barnesv. Elo
339 F.3d 496 (6" Cir. 8/8/03)

Trial counsdl not ineffectivefor

Emily Holt

failing to call medical expert

where testimony could potentially hurt client as well as
help him. This case is back before the 6" Circuit after re-
mand for an evidentiary hearing on theissue of competency
of trial counsel. At abench trial, Barnes was convicted of
breaking and entering, assault with intent to commit 2" de-
greecriminal sexual conduct, and felonious assault. Barnes
argues his trial attorney rendered ineffective assistance of
counsel (IAC) when he failed to call medical witnesses to
testify to hispost-polio syndromewhere the assailant in the
case “ran down the stairs’ after attempting to rape a 12-
year-old girl. Trial counsel did stipulate at trial that Barnes
had post-polio syndrome and wore aleg brace. The Court
remanded the case for an evidentiary hearing to determine
whether and to what extent trial counsel investigated Barnes
medical condition, and why he failed to contact Dr. Waring,
Barnes' treating physician.

At the evidentiary hearing, Barnes' trial counsel, Barnett,
testified that prior totrial he had reviewed Dr. Waring’ s medi-
cal records, although he had not contacted him, and con-
sulted with someone about post-polio syndrome. The de-
fense at trial was misidentification, and he stipulated to
Barnes’ medical condition because the medical records also
hurt Barnes. For instance the records revealed he walked
with alimp (which the victim said her attacker did) and he
could play basketball (and thus perhaps run down stairs)
despite his condition. Waring testified that Barnes had
post-polio syndrome; has difficulty going down the stairs;
and would have a “herky jerky sort of motion down the
stairs’” which could be interpreted as alimp. Waring con-
ceded that while Barnes may not be ableto run like anormal
person, he could movefaster than his normal walking speed
if he so desired. Barnestestified that he could not run; that
he did not know he would be stipulating his medical condi-
tion until during thetrial; and that thetrial judge did examine
hisleg and observe him movethrough the courtroom during
trial.
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The medical records and testimony “included damaging in-
formation. . .and was less than compelling.” Barnett’s per-
formance was not deficient, and Barnes suffered no preju-
dice. Strickland v. Washington, 466 U.S. 668 (1984). Even if
the Court considered prejudice to Barnes (which it was not
required to under Strickland since counsel’s performance
was not deficient), reversal was not required since the
victim’'s description of her attacker and the composite pic-
ture fit Barnes “to atee [sic]” and the judge was aware of
Barnes' medical condition.

Judge Merritt dissent: would grant petition for writ of
habeas cor pus since Bar nes appear sto beinnocent. Judge
Merritt dissents, noting that since the defense was mistaken
identity, thefailuretoinvestigate and present evidence about
Barnes' medical condition was deficient. Wiggins v. Smith,
123 S.Ct. 2527, 2535 (2003). Healso notesthat “given all the
evidence, it seems doubtful that Barnes was the perpetra-
tor.”

Maplesv. Stegall
340 F.3d 433 (6! Cir. 8/19/03)

Maples plead guilty in Michigan state court to distribution
of cocaine. Hedid so because histrial attorney assured him
he could appeal the denial of a speedy trial claim. Unfortu-
nately Michigan law would not allow such an appeal upon a
plea of guilty. The 6" Circuit remands the case to district
court to assessMaples' speedy trial argument as part of his
ineffective assistance of counsel claim.

“Prison mail box rule” excuses procedural default for ha-
beas purposes. The state claimsthat Maples' IAC claimis
procedurally defaulted. After losing his state post-convic-
tionmotioninthetrial court and Michigan Court of Appeals,
he completed an application for |leaveto appeal to the Michi-
gan Supreme Court. Michigan law requiressuch an applica-
tion befiled no morethan 56 days after the Court of Appeals
decision. MCR 7.302(C)(3). 51 days after the Court of Ap-
peals decision, Maplescalled the prison mailroom, per prison
policy, to ascertain the cost of mailing his application. He
was told to call back 2 days later, which he did. Either that
day (day 53) or the next (day 54), he delivered hisapplication
to the prison mailroom. The Michigan Supreme Court did
not receive his application until the 57" day, and declined to
file the application as it was procedurally defaulted under
MCR 7.302(C)(3).

Federal courts will consider a procedurally defaulted claim
in a habeas petition where the petitioner shows “that there
was cause for the default and prejudice resulting from the
default, or that a miscarriage of justice will result from en-
forcing the procedural default in the petitioner’s case.”

Lancaster v. Adams, 324 F.3d 423, 436 (6" Cir. 2003). “'[Clause
under the cause and prejudice test must be somethingexter-
nal to the petitioner, something that cannot fairly be attrib-
uted to him. . . some objective factor external to the defense

[that] impeded. . . efforts to comply with the State’ s proce-
dural rule.” Coleman v. Thompson, 501 U.S. 722, 753
(1991)(emphasis in original). Because Maples completed
hismotion 5 daysprior tothe deadline, attempted to mail it at
that time, and then had to entrust prison officials to timely
mail it, he has established cause for his procedural default.
The Court notes that it is not requiring Michigan to adopt
the “prison mailbox rule;” it is simply holding that when a
pro se prisoner attempts to deliver a motion for mailing in
sufficient time for it to timely arrive at a court in the normal
course of events, the “prison mailbox rule” excuses proce-
dural default for habeas purposes. The prejudice resulting
from the default isthat the Court failed to consider Maples’
motion.

Trial counsel deficient where he advises client he could
appeal an issue despite a plea of guilty. Under Wiggins v.
Smith, 123 S.Ct. 2527, 2542-4 (2003), the Court reviews M aples
IAC claim de novo because the Michigan appellate courts
failed to assessits merits despite thefact the claim had been
properly raised. Maples trial attorney’s advice was “pa-
tently erroneous,” fell below “an objective standard of rea-
sonableness,” and cannot be considered “ sound trial strat-
egy.” Strickland v. Washington, 466 U.S., 668, 688-689 (1984).

When deter miningwhether prejudiceexistsinan |AC case
involving a plea of guilty, reviewing court must consider
merits of underlying claim. In order to establish prejudice
under Strickland when the defendant has plead guilty, “the
defendant must show that there is a reasonable probability
that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.” Hill v.
Lockhart, 474 U.S. 52, 59 (1985). On the surface that stan-
dard is satisfied by Maples' unchallenged assertion that he
would have gone to trial and not plead guilty but for his
attorney’ s erroneous advice. However, Hill goesonto state
that “[i]n many guilty plea cases. . . the resolution of the
‘prejudice’ inquiry will depend largely on whether the affir-
mative defense likely would have succeeded at trial.” Id.
The 6" Circuit holds that it interprets this sentence to re-
quire areviewing court to always analyze the substance of
the petitioner’ s underlying claim, and that thisinquiry “will
be dispositive to the resolution of the habeas action ‘in
many guilty pleacases.”” Thus, the Court remandsthe case
to thedistrict court to assess whether Maples' speedy trial
rights were violated.

Rockwell v. Yukins
341 F.3d 507 (61" Cir. 8/27/03)

Court en banc holds petitioner’sright to present complete
defense not violated where evidentiary rules required ex-
clusion of evidence. Thisisthethird timethe 6" Circuit has
considered thiscase. In 2000, the Court vacated the district
court’s grant of writ of habeas corpus because the district

court had reviewed a “mixed petition” of exhausted and
Continued on page 48

47



THE ADVOCATE

Volume 26, No. 1 January 2004

Continued from page 47

unexhausted claims. Rockwell v. Yukins, 217 F.3d 421 (6"
Cir. 2000). Onremand, the unexhausted claim wasdismissed
and the district court again granted the writ. A divided 3-

judge panel of the 6" Circuit thenreversed thedistrict court’s

grant of Rockwell’ s petition, holding the state court did not
unreasonably apply federal law on the right to present a
compl ete defense when it excluded evidence, asmore preju-
dicial than probative, that Rockwell’s husband, the victim,

had sexually abused their sons. Rockwell v. Yukins 296
F.3d 507 (6" Cir. 2002). The full court voted to rehear the
case en banc, and affirms the panel in the instant case.

Rockwell was convicted in Michigan state court of con-
spiracy to commit murder of her husband with her sons and
sentenced to life in prison. She wanted to present a “talk
therapy defense;” in other words, she wanted to argue that
her participation in talks with her sons about killing their
father was not intended to further an actual murder, but to
allow them to vent their anger at their father for allegedly
abusing them, sexually and otherwise. To further her de-
fense, Rockwell wanted to present evidence that her hus-
band had sexually abused their sons. The trial court ex-
cluded said evidence as not being material under MRE 404.

“Unreasonable’ application of U.S. SupremeCourt law does
not mean “erroneous’ or “incorrect” application. Rockwell
contends that the affirmance of her conviction by the state
appellate courts involved an unreasonable application of
Supreme Court law. The 6" Circuit emphasizesthat “ unrea-
sonable” is different from “incorrect” or “erroneous,” and
that the standard is objective unreasonableness. Williams
v. Taylor, 529 U.S. 362, 409-412 (2000). The Court concludes
that the state court’s decision that the probative value of
evidenceof Mr. Rockwell’ sabuse of hissonswas outweighed
by the danger of unfair prejudice may or may not bein error,
but it was not unreasonable.

“[T]heright to present a‘ complete’ defenseisnot anunlim-
ited right to ride roughshod over reasonable evidentiary
restrictions.” Defendants must “comply with established
rules of procedure and evidence designed to assure both
fairness and reliability in the ascertainment of guilt and in-
nocence.” Chambersv. Mississippi, 410U.S. 284, 302 (1973).
Lawmakers can always establish rules excluding evidence
from criminal trials. “Such rulesdo not abridge an accused’ s
right to present adefense so long asthey are not ‘arbitrary’
or ‘disproportionate to the purposes they are designed to
serve.”” U.S v. Scheffer, 523 U.S. 303, 308 (1998). Inthecase
at bar, it wasnot “ objectively unreasonable. . . for the Michi-
gan courtsto concludethat ‘ other legitimate interestsin the
criminal trial process’ outweighed Mrs. Rockwell’s interest
in presenting evidence of her husband’s prior conduct.”
quoting Scheffer, supra. The evidence, if admitted, may
have been used to acquit Rockwell not because of her lack
of participation in the crime but because the jury felt Mr.
Rockwell deserved to be killed. Furthermore, the evidence

presented arisk of undue delay and confusion of theissues
because the facts Rockwell wanted to introduce were dis-
puted. Rockwell wasnot deprived of her ability to present a
“talk therapy defense.” Shecould still testify “that her sons
hated their father because of his unspeakable behavior to-
ward them over theyears. . .[t]he court’ sruling barred Mrs.
Rockwell only from testifying that her husband’ s abuse of
her sons was sexual in nature.”

“The decision made by the Michigan court was a judgment
call of the sort that judges make all thetime. Some members
of thiscourt, had they been on the state bench, would have
made adifferent call. We cannot say they would have acted
unreasonably in doing so, particularly in view of the fact
that the danger of undue prejudice could have been mini-
mized by a cautionary instruction. What we can say, how-
ever, if that the call made by the Michigan Court was well
within the court’ sdiscretion. . .and did not involve an unrea-
sonable application of clearly established federal law as de-
termined by the Supreme Court of the United States.”

Vroman v. Brigano
346 F.3d 598 (6" Cir. 9/22/03)

The Court holds Vroman's habeas petition is time-barred
under AEDPA. On July 28, 1995, Vroman was convicted in
Ohio state court of murder with afirearm specification. The
Ohio Court of Appeals affirmed his conviction on June 24,
1996, and on December 18, 1996, the Ohio Supreme Court
denied hisrequest for leave to appeal. On August 11, 1997,
Vroman filed a delayed application to reopen his appeal,
Ohio Appellate Rule 26(B), and the application was dismissed
asuntimely. Hefiled apro se appeal of this decision to the
Ohio Supreme Court on October 31, 1997, and the Court
dismissed his petition on January 21, 1998.

While the above pleadings were being filed, Vroman began
working on his post-conviction motions. On September 24,
1996, Vroman filed a delayed petition to vacate or set aside
his sentence. Thetrial court denied the petition as untimely
on November 15, 1996. The Ohio Court of Appealsaffirmed
thetrial court on April 15, 1997. On September 2, 1997, the
Ohio Supreme Court dismissed his appeal. On November
12, 1997, Vroman filed amotion in the trial court requesting
that it vacate its November 15, 1996, judgment. On Decem-
ber 31, 1997, thetrial court denied thismotion. On December
10, 1998, the Ohio Court of Appealsaffirmed thejudgment of
the trial court. The Ohio Supreme Court dismissed his ap-
peal on April 21, 1999.

On November 23, 1999, Vroman filed apro se petitionfor writ
of habeas corpus in the district court. The petition was
dismissed astime-barred by the court on December 17, 2001.

Under 28 U.S.C. § 2244(d)(1)(A), Vroman's conviction be-
came final on March 18, 1997, ninety days after the Ohio
Supreme Court dismissed his direct appeal. Thus, in the
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absence of any tolling, he had until March 18, 1998, to file
his habeas petition. Vroman filed a delayed Ohio Appellate
Rule 26(B) action in the Ohio Court of Appeals on August
11, 1997, which was dismissed by the Ohio Supreme Court
onJanuary 21, 1998. Because Vroman filed the 26(B) motion
146 days after his conviction becamefinal, he had 219 days
remaining of hisAEDPA statute of limitations as of January
21, 1998. For Vroman's habeas petition filed November 23,
1999, not to be time-barred, he must receive tolling during
the pendency of his state post-conviction action.

AEDPA datute of limitations not tolled when state post-
conviction motion is not “properly filed” under state law.
The AEDPA limitations periodistolled for that period of time
“during which a properly filed application for State post-
conviction relief or other collateral review. . .ispending.” 28
U.S.C. §2244(d)(2)(emphasisadded). Atissueinthiscaseis
whether Vroman'’ s post-conviction petition was properly filed
for purposes of the AEDPA. Under the Ohio post-convic-
tion statute, Vroman had until September 23, 1996, to file his
post-conviction petition. Vroman's petition was filed one
day late, on September 24, 1996. “Properly filed” within the
meaning of § 2244(d)(2) is “when [the petition’s] delivery
and acceptance are in compliance with the applicable laws
and rules governing filings. These usually prescribe, for
example,. . . thetimelimitsuponitsdelivery.” Artuzv. Bennett,
531 U.S. 4, 8 (2000). Furthermore, “federal courts. . . defer to
a state court’s judgment on issues of state law and, more
particularly, on issues of state procedural law.” Israfil v.
Russell, 276 F.3d 768, 771 (6" Cir. 2001), cert. denied, 122
S.Ct. 1985 (2002). The Ohio state court’s determination of
whether Vroman’s petition was properly filed governs
whether the action tolls the AEDPA statute of limitations.
The Court further declinesto apply the federal mailbox rule
to this case, noting that Ohio courts have expressly rejected
amailbox rule. Vromanisnot entitled to an evidentiary hear-
ing on this issue since he only wants to submit evidence
that the state court ruling that his post-conviction petition
was untimely was unreasonable. This is a matter of state
law, not afederal constitutional claim.

McAdoo v. Elo
346 F.3d 159 (6" Cir. 9/23/03)

McAdoo plead guilty in Michigan state court to one count
of 2" degree murder and two counts of assault withintent to
commit murder and was sentenced to 3 life sentencesto run
concurrently. McAdoo claims hisattorney misinformed him
about the effect of a life sentence. The Court denies his
petition for writ of habeas corpus.

Plea knowing and voluntary even if defendant told errone-
ousinformation about the consequencesof plea, wheremis-
statement occurred at sentencing. McAdoo first argues
his plea was not knowing and voluntary because his attor-
ney misinformed him about the consequences of the plea.

McAdoo concedes he was aware he was receiving a life
sentence, but argues that because of confusion about the
consequences of a parolable life sentence in Michigan at
the time, he was misinformed by his attorney about parole
eligibility. Furthermore, at his sentencing the judge said he
would receive “statutory life which is 20 years,” and his
attorney said nothing. This was an incorrect statement of
the law which was corrected at a re-sentencing. The Court
rejects McAdoo’ s argument, noting that the misstatement
of law was made at sentencing, after the plea had been en-
tered and accepted and after McAdoo acknowledged he
knew hewasreceiving alife sentence. Therelevant timefor
inquiry asto whether apleais knowing and voluntary is at
thetime apleais entered, not at final sentencing.

Petitioner not entitled to relief because he misunder stand
the meaning of an unambiguous word wher e plea colloquy
was adequate. McAdoo claims that he thought a life sen-
tence meant a 20-year sentence. In Ramos v. Rogers, 170
F.3d 560 (6™ Cir. 1999), the Court rejected Ramos’ argument
that he did not understand the real meaning of “probation”
so his pleawasinvoluntary and unknowing. “If wewereto
rely onRamos' alleged subjectiveimpression rather than the
record, we would be rendering the plea colloquy process
meaningless, for any convict who alleges that he believed
the pleabargain wasdifferent from that outlined in therecord
could withdraw his plea, despite his own statements during
the plea colloquy. . .indicating the opposite.” Id., 566. An
individual defendant’ smisunderstanding of acommonly used
term cannot render apleavoid. Whileacknowledgingthisis
acloser case than Ramos the Court holds* that aterm unam-
biguous on its face and agreed to be the defendant in open
court will be enforced. . . the term ‘life sentence’ is not am-
biguous.”

Plea to parolable life not illusory even though defendant
will probably never get paroled. McAdoo also argues his
pleawas illusory because he obtained no benefit for enter-
ing aguilty plea. The Michigan Parole Board rarely grants
parole to defendants sentenced to parolable life. While it
may betruethat paroleisunlikely, “McAdoo did obtain his
bargained-for benefit, the possibility of parole.” McAdoo
was facing afirst-degree murder charge, which could result
in life without parole, and entered a plea to parolable life.
Thus, McAdoo did derive a benefit from hisplea. Further-
more, “it isnot necessary for the prosecutorsor the court to
explain the likelihood of paroleto” defendants.

Trial counsel’s performance may be deficient if counsel
makes affirmative misstatements about parole possibili-
tiesand defendant relies on statements. Finally, McAdoo
sayshisattorney wasineffectivefor misinforming him about
the parole consequences of his sentence. Inthe context of
a plea agreement, ineffective assistance of counsel claims
require adefendant to prove hisattorney’ s performance was

deficient, Strickland v. Washington, 466 U.S. 668, 687 (1984),
Continued on page 50
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and that “there is a reasonable probability that, but for
counsel’ serrors, hewould not have pleaded guilty and would
have insisted on going to trial.” Hill v. Lockhart, 474 U.S.
52, 58-59 (1985). “[G]iving erroneous advice about parole
may constitute deficient performance. Affirmative misstate-
ments about parole possibilities are more objectively unrea-
sonablethat failureto inform the defendant about the parole
possibilities. When defense counsel grossly misinforms a
defendant about the details of parole and the defendant
relies on that misinformation, the defendant may have been
deprived of his constitutional right to counsel.” (citations
omitted) McAdoo says that his trial attorney told him he
would serve at most 20 yearsin prison. If thisistrue, the
Court says, histrial attorney’s performance may have been
deficient. Nevertheless McAdoo has failed to prove the
prejudice prong of Strickland. The Court statesthat whilea
state court may have concluded that prejudice was proven,
the Michigan state courts held otherwise, and this was not
unreasonable. Harrisv. Sovall, 212 F.3d 940, 943 (6" Cir.
2000).

Castleberry v. Brigano
2003 WL 22663236 (6" Cir. 11/12/03)

Conditional writ of habeas cor pus granted wher e prosecu-
tionwithheld Brady material. Castleberry wasconvictedin
Ohio state court of aggravated murder and robbery. On
federal habeas review, he argues the prosecution withheld
evidenceinviolation of Bradyv. Maryland, 373U.S. 83 (1963).
The 6" Circuit reverses the district court and grants
Castleberry a conditional writ of habeas corpus that will
result in the vacation of his convictions and sentence un-
less he is brought to trial within 90 days.

Soriano, a pot dealer, was shot and killed in his apartment.
Therewerenoleadsasto the perpetrator until several months
later when police contacted an inmate, Thomas. Thomas
said Castleberry killed Soriano. Ultimately Thomas' friends
alsotold the policethat Castleberry killed Soriano, although
some of these witnesses needed the policeto tell them what
Thomashad told police beforethey could make astatement.

Thomas and hisfriendstestified for the prosecution at trial.
Castleberry testified during the defense case, asdid Correy,
who lived in Soriano’ s apartment complex and said he heard
the gunshot, went to answer a knock on the door by a man
named “Albert” who pushed him back into his apartment,
and saw 2 men running away. Conflicting testimony of
witnesses was the only evidence presented at trial, as no
physical or forensic evidence connected Castleberry to the
crime.

At Castleberry’ s state post-conviction evidentiary hearing,
additional facts were revealed about the investigation into
the case. During the canvassing of the neighborhood fol-

lowing the shooting, policeinterviewed several people. Ms.
Thomas, whose apartment was diagonal to Soriano’s, ob-
served 2 thin African-American men, one tall and the other
somewhat shorter, arguing with Soriano, and heard one of
the men say, “Y ou mother , 'l kick your ass.” Ms.
Neddles, also aneighbor, saw acar with 4 African-American
men park in the apartment complex parking lot. 2 men got
out of the car and walked toward the apartment building.
She then heard shots. The 2 men who remained in the car
drove away. Ms. Clark saw 2 African-American men walk
toward theapartment building, and, afew minuteslater, heard
acar drive away from the parking lot at ahigh rate of speed.
Furthermore, Soriano did not diefrom hisinjuriesuntil afew
monthslater. Soriano wasinterviewed at the hospital 2 days
after he was shot. He said he did not know who shot him,
but he had dark black skin, was5'6”-5'8”, had short hair, and
was clean-shaven. At thetime of the shooting, Castleberry
had a goatee. Finally, after the police had interviewed Mr.
Thomas, who became the prosecution’ skey witnessat trial,
they interviewed another man who told them that he heard
Thomas himself plotted the robbery of Soriano. Noneof the
above information was ever revealed to defense counsel
prior totrial.

Withheld evidence must be favorable to accused: without
evidence, wastheverdict worthy of confidence?” Thereare 3
components of atrue Brady violation: The evidence at is-
sue must be favorable to the accused, either because it is
exculpatory, or becauseit isimpeaching; that evidence must
have been suppressed by the State, either willfully or inad-
vertently; and prejudice must have ensued.” Srickler v.
Greene, 527 U.S. 263, 281-2 (1999). “Favorable” mean “there
isareasonable probability that, had the evidence been dis-
closed to the defense, the result of the proceeding would
havebeendifferent.” U.S v.Bagley,473U.S. 667,682 (1985).
As for “reasonable probability,” “[t]he question is not
whether the defendant would more likely than not have re-
ceived adifferent verdict with the evidence, but whether in
its absence he received afair trial, understood as atrial re-
sulting in averdict worthy of confidence.” Kylesv. Whitley,
514 U.S. 419, 434 (1995).

In determining whether withheld evidence is material un-
der Brady, court must look at all evidence collectively, not
item-by-item. Inthecaseat bar, the state court’ srejection of
Castleberry’s Brady claim was contrary to the Supreme
Court’s decision in Kyles, supra. Kyles requires that a re-
viewing court examine the withheld evidence collectively in
determining whether it is material. 1d., 514 U.S. at 436. The
Ohio appellate court applied an item-by-item determination
of materiality.

The Ohio appellate court al so unreasonably applied Supreme
Court precedent when it determined Castleberry’ strial pro-
duced an outcome worthy of confidence. “It [state appel-
late court] could not have reasonably believed that the out-
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come of Castleberry’strial wasworthy of confidence under
Brady. . . [n]o reasonable court can have confidence in the
decision of ajury that did not hear” (1) Soriano’ sdescription
of his assailant contrasted by Castleberry’s appearance at
thetime; (2) that Thomas, the key state witness, had said he
planned to rob Soriano; and (3) neighbors who saw men
who did not match Castleberry’ s appearance.”

Short takes

—U.S. v. Calor, 340 F.3d 428 (6" Cir. 8/15/03): TheCourt
rejects Calor’s claim that a Kentucky state court ex parte
EPO hearing could not be used to convict him of possession
of firearmswhile subject toacourt order. 18U.S.C. §922(g)(8).
Calor wasgiven actual notice of the hearing when served by
asummons and an opportunity to participate. Thefact that
he chose not to participate does not defeat the latter require-
ment.

—Williams v. Meyer, 346 F.3d 607 (6" Cir. 9/25/03): At
issue is whether it was “ excusable neglect” for counsel for
Williams to move for 2 extensions of time in the filing of
objections to the magistrate’ s report and recommendation
denying his petition for writ of habeas corpus. Three fac-
torsarerelevant: (1) culpability of the party seeking relief;
(2) whether party opposing relief will be prejudiced; and (3)
whether the party seeking relief has a meritorious claim.
United Coin Meter v. Seaboard Coastline R.R., 705 F.2d
839, 845 (61 Cir. 1983). Williamswas not culpable as hefiled
motions for extensions of time; gave reasons for the re-
guested extension; and only requested 51 days extra total.
The requested relief will not prejudice the respondent. Fi-
nally, permitting the filing of objectionsto the magistrate’s
reports, which opens up the possibility of an appeal on the
merits, creates “some possibility” of a different outcome.
INVST Financial v. Chem-Nuclear Systems 815 F.2d 391,
398-9 (61 Cir. 1987). Thedistrict court isordered to file Wil-
liams' objections.

—U.S. v. Jenkins, 345 F.3d 928 (6" Cir. 10/9/03): Jenkins
was charged with possession with theintent to distribute 50
grams or more of crack after receiving a package containing
said drugsinthemail. At trial the postal inspector testified
that Jenkins told him that she had smoked crack cocainein
the past and that she was a current crack cocaine user. The
trial court allowed this testimony to show that Jenkins had
knowledge of what the package contained. The trial court
did give a limiting instruction which cautioned jurors he
evidence was admissible “only to the extent that you may
determineit might berelevant to theissue of knowledge” as
to what was in the packages. The Court holds this was
inadmissible FRE 404(b) evidence. Jenkins “prior crack co-
caine usage is not probative of her knowledge of the con-
tents of the package which would, in turn, establish her
intentional participation inthedistribution of crack cocaine.
.. ‘actsrelated to the personal use of acontrolled substance
are of awholly different order than actsinvolving the distri-
bution of acontrolled substance. One activity involvesthe
personal use of narcotics, the other the implementation of a

commercia activity for profit.”” quoting U.S. v. Haywood,
280 F.3d 715, 721 (6" Cir. 2002). The Court further notesthe
evidenceishighly prejudicial. Not only could the evidence
lead ajuror to believe Jenkinswasa*“ bad person,” it wasthe
only evidence to indicate that she knew what was in the
package, and thelimiting instruction wasan insufficient rem-
edy.

—U.S. v. Jackson, 347 F.3d 598 (6" Cir. 10/20/03): The
government used aperemptory challengeto remove Turner,
theonly remaining African-American onthejury panel. Jack-
son made a Batson challenge, Batson v. Kentucky, 476 U.S.
71 (1981), and the government responded it struck Turner
because it did not like his demeanor or attitude. The trial
court concluded this was a legitimate, non-discriminatory
reason and overruled the objection. Whileatrial court must
carefully examine justifications for strikes when they are
“predicated on subjective explanations like body language
or demeanor,” McCurdy v. Montgomery County, 240 F.3d
512,521 (6™ Cir. 2001), discriminatory intent was not obvious
from the government’ s justification. Furthermore, Jackson
failed to rebut the government’ s explanation with evidence
that it was a pretext for discrimination. In fact, he did not
respond at all when the government offered itsjustification.
“A movant’s failure to argue pretext may even constitute
waiver of hisinitial Batson objection.”

—Abelav. Martin, 2003 WL 22398701 (6t"Cir. 10/22/03):
Thisisanimportant case. A 6" Circuit panel heldthat Abela's
petition for writ of habeas corpuswas untimely becausethe
statute of limitationswas not tolled by thefiling of apetition
for writ of certiorari in the U.S. Supreme Court following
state post-conviction litigation. Abela v. Martin, 309 F.3d
338 (6" Cir. 2002). The Court now hears the case en banc
and holds Abela’ spetition wastimely filed. The Court spe-
cifically holdsthe AEDPA statute of limitationsistolled from
the filing of state post-conviction petition until conclusion
of thetimefor seeking U.S. Supreme Court review of astate's
final judgment on that application independent of whether
the petitioner actually petitionsthe Supreme Court to review
the case. This case overrulesishamv. Randle, 226 F.3d 691
(6" Cir. 2000), cert. denied, 531 U.S. 1201 (2001).

Emily Holt
Assistant Public Advocate
Frankfort
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PLAIN VIEW .

United Statesv. Banks
2003 WL 22843793 (U.S. 2003)

The United States Supreme Court has added another casein
its interpretation of the knock-and-announce requirements
of the Fourth Amendment. This case followed Wilson v.
Arkansas, 514 U.S. 927 (1995), Richards v. Wisconsin, 520
U.S. 385 (1997), and United States v. Ramirez, 523 U.S. 65
(1998).

Here, the question was whether a 15-20 second wait by the
police following their knocking and announcing when
executing a search warrant for crack cocaine was sufficient
to meet constitutional standards. In a unanimous opinion
written by Justice Souter, the Court held that the manner in
which the search warrant was executed was constitutional.

The North Las Vegas police obtained awarrant for Lashawn

Banksafter receiving information that hewas selling cocaine
from histwo-bedroom apartment. They executed thewarrant

at 2:00 p.m. while Bankswastaking ashower. After knocking

and announcing “ police search warrant”, they waited for 15-

20 seconds and then broke open the front door with a
battering ram. Bankscame out of the shower to discover the
policein hisapartment. They found crack cocaine and guns.
Banks entered a conditional plea of guilty when his motion
to suppress was denied. The 9" Circuit reversed, and the
United States Supreme Court granted cert.

The Court affirmed the standard they have been using on
search warrant executions. The execution of a warrant is
judged by asking whether the execution is reasonable under
the totality of the circumstances. “[W]e have treated
reasonabl eness as afunction of thefactsof casesso various
that no template is likely to produce sounder results than
examining the totality of circumstancesin agiven case; itis
too hard to invent categories without giving short shrift to
detailsthat turn out to beimportant in agiven instance, and
without inflating marginal ones.”

The Court relied upon exigent circumstancesin finding that
the execution of the search warrant here was reasonable.
Although the Court found that the case was a close one,
they held that “after 15 or 20 seconds without a response,
police could fairly suspect that cocaine would be gone if
they were reticent any longer.” The exigency they found
was that cocaine could be destroyed quickly and easily
following the knocking and announcing. “[W]hat mattersis
the opportunity to get rid of cocaine, which aprudent deal er
will keep near a commode or kitchen sink. The significant
circumstances include the arrival of the police during the

day, when anyone inside
would probably havebeen up
and around, and the
sufficiency of 15 to 20
seconds for getting to the
bathroom or the kitchen to

Ernie L Public Advocate

start flushing cocaine down
thedrain.”

The Court previously rejected a “drug exception” to
knocking and announcing in Richards v. Wisconsin. One
way to look at Banksisthat they have created just such an
exceptionthrough the back door. Counsel shouldresist that
analysis, and instead use the totality of the circumstances
of the particular execution to fashion an argument that the
particular search was hot conducted in areasonable manner.

Commonwealth v. Brandenburg
Ky., 114 S\W.3d 830 (2003)

The Supreme Court has issued an important decision re-
garding the importance of the “neutral and detached magis-
trate” requirement for avalid warrant. The caseinvolved an
entry of aconditional plea of guilty to one count of posses-
sion of drug paraphernalia and one count of possession of
marijuana. The evidence had been uncovered following the
execution of a search warrant in Brandenburg’s home. The
warrant had been signed by the Lee County District Court
trial commissioner, a nonlawyer who was married to the
Victim's Advocate in the Lee Commonwealth’s Attorney’s
Office. Brandenburg lost her motion to suppress. However,
the Court of Appealsreversed, finding thetrial commissioner
not to be sufficiently neutral and detached pursuant to
United States v. Leon, 468 U.S. 897 (1986) and Crayton v.
Commonwealth, Ky., 846 SW. 2d 648 (1992). The Supreme
Court granted discretionary review, and affirmed the panel
decision.

Justice Stumbo wrote the opinion. The stated holding is
that “thetrial commissioner, due simply to her marital status,
was not the neutral and detached magi strate that the Fourth
Amendment to the United States Constitution, Section 10 of
the Kentucky Constitution, and the United States Supreme
Court guarantee.” The Court referred to Canon 2 and 3(e)(1)
of the Code of Judicial Conduct which require a judge to
“avoid impropriety and the appearance of impropriety” and
to disqualify when his impartiality “’might reasonably be
questioned.”” The Court relied upon Dixon v. Common-
wealth, Ky. App., 890 S.W. 2d 629 (1994) to hold that aviola-
tion of the Code of Judicial Conduct could cause ajudge to
beviewed as no longer neutral and detached. Here, the fact
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that a nonlawyer trial commissioner was married to a staff
member of the Commonwealth’ sAttorney’ s Office was suffi-
cient for the creation of an appearance of impropriety. “Itis
enough that the public might perceivethat the trial commis-
sioner is not impartial due to her husband’s employment
with the Commonwealth’ s Attorney’ s office, thereby creat-
ing an appearance of impropriety.” Itissignificant that the
mere appearance of impropriety created theissue. “Wereit-
erate that there need not be an actual claim of biasor impro-
priety levied, but the mere appearancethat such impropriety
might exist is enough to implicate due process concerns.”

The Court founded its holding on the Fourth Amendment.
However, ininteresting language, the Court al so resurrected
the notion that Section 10 in some instances might require
more than does the Fourth Amendment. “While we have
previously recognized that there is little difference in the
language of Section 10 of the Kentucky Constitution and
the Fourth Amendment to the U.S. Constitution, 1d., this
Court has at no time denied itself the right to enhance the
protections afforded the citizens of this Commonwealth by
the Kentucky Constitution. The need for such enhanced
protection is particularly evident when the nature of the
error goes to the accused’ s right to have a probable cause
determination made by a neutral and detached judicial of-
ficer. An error of this magnitude taints the entire judicial
process. Theerror can only be cured by suppression of any
evidence obtained pursuant to the tainted search, regard-
less of the good faith of all the parties.”

Justice Graves dissented, joined by Justices Cooper and
Wintersheimer. The dissentersrelied upon the fact that the
trial commissioner’s husband was not alawyer and did not
prosecute cases. As a result, there was no obvious bias
present. Thedissentersalso rejected theideathat anonlaw-
yer trial commissioner might rely more upon the request of
the Commonwealth’s Attorney’ s Office for awarrant to is-
sue asaresult of therelationship with her husband victim's
advocate. “[T]he mgjority’s argument that a trial commis-
sioner who is not alawyer will give more credence to war-
rants prepared by the Commonwealth Attorney suggests
that atrial commissioner must be a lawyer to be unbiased.
Such contravenes Section 113 of Kentucky’s Constitution,
aswell asKRS 24A.100, allowing non-attorneysto serve as
trial commissionersin countieswhere an unbiased attorney
cannot be found.”

Taylor v. Commonwealth
2003 WL 22415373, 2003 Ky. LEXIS 227 (Ky. 2003)

A policeofficer in Graves County saw Joe Taylor run through
a stop sign. He followed Taylor in an apartment complex
while checking out his driving record. When he found out
that he did not have alicense, he attempted to stop Taylor,
who sped off at ahigh rate of speed. Eventually, Taylor was
stopped by other officersat adead end street. He moved to
suppress, but was overruled by thetrial court. After ajury

convicted him, he was sentenced to 30 years in prison for
manufacturing methamphetamine, driving on a DUI-sus-
pended license, and fleeing and evading police.

The Supreme Court affirmed the trial court on hisruling on
the motion to suppress while reversing the conviction on
other grounds. The Court relied upon Californiav. Hodari
D., 499 U.S. 621 (1991) to hold that no seizure had occurred
because the defendant had not yielded to the authority of
the police when the blue lights were first turned on. “[H]e
led police on ahigh-speed chase... Taylor’ s seizure only oc-
curred when the police physically apprehended him follow-
ing the chase. Thus, the police officer’s justification for
initially attempting to stop Taylor isimmaterial .”

Davisv. Commonwealth
2003 WL 22319242, 2003 Ky. App. LEXIS 248
(Ky. Ct. App. 2003)

TheMcL ean County Sheriff’ sOfficelearned that one Rodney

Crick had an arrest warrant out on him, and that he was

livingwith Allan David. They contacted the Kentucky State
Police, and together they went to Davis mobile home. One
officer went to the front door and one to the back door. The
officer at the front door heard someone tell him to comein.

Onceinside, the officer “noticed athick haze of smoke and

he smelled the distinct odor of marijuana.” He saw Davis

sitting on acouch along with someone else. The officer also

saw aloaded handgun, rifles, and a shotgun. The officers

asked Davis and hisfriend if anyone else was in the mobile

home, saying they werelooking for Crick. Davissaid no one
else was there; one Revlett then walked out, and was ar-

rested when he was found with a syringe on him. One of-

ficer then searched the other rooms of the mobile home to

see who else was present. He found a marijuana growing

operation in the closet of the bedroom, abaggiefull of mari-

juana, a glass pipe, other firearms, a plastic bag filled with

methamphetamine, hemostats, and scales. Davis was in-
dicted for trafficking in a controlled substance within 1000
yards of aschool whilein possession of afirearm and other
charges. Hismotion to suppresswasdenied. Thetrial court

found that the officers’ initial entry had been consensual,

that many of the items seen were in “plain view”, and that

the items in the bedroom had been seen as a result of a
safety sweep. Thetrial court found that a ceramic container
where the methamphetamine was found in the kitchen had

been properly searched becauseit waswithin Davis’ control

and wasthusasearchincident to alawful arrest. Ultimately

he entered aconditional pleaof guilty and was sentenced to
4 yearsin prison.

The Court of Appeals affirmed the trial court in a decision
written by Judge Johnson joined by Judges Guidugli and
Knopf. The Court held that the trial court had properly
found the search to be justified by the safety check excep-
tion, relying upon Commonwealth v. Elliott, Ky. App., 714

Continued on page 54
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S.W. 2d 494 (1986). The Court stated that “the presence of a

loaded handgun, rifles, a shotgun, drugs, and various indi-
viduals suspected of criminal activity constituted a ‘"’ seri-
ous and demonstrable potentiality for danger.””” To hold
otherwise would severely undermine the ability of law en-
forcement officials to safely and effectively perform their
duties. Accordingly, we hold that the trial court properly
denied Davis’ motion to suppress the items seized during
the search of the bedrooms.”

The Court also affirmed thetrial court’s decision regarding
the search of the ceramic container in the kitchen, relying
upon Collinsv. Commonwealth, Ky., 574 SW. 2d 296 (1978),
and Watkins v. United States, 564 F. 2d 201 (6" Cir. 1977).
The Court noted that the “ search incident to arrest” excep-
tion to the warrant requirement hinges upon whether the
item searched is within the “immediate control” of theindi-
vidual arrested. Thiswas defined as “the area from within
which he might gain possession of aweapon or destructible
evidence.” Although the ceramic container was 8-10 feet
from Davis, “the distance between the arrestee and the area
to be searched isnot dispositive...” The Court held that the
“kitchen counter waswithin theimmediate areawhere Davis
might have ‘ gained possession of aweapon or destructible
evidence'” and thus the search was reasonable and legal .

Baltimore v. Commonwealth
2003 WL 22462558, 2003 Ky. App.
LEXIS275(Ky. Ct. App. 2003)

In April of 2002, Kelly Grandee had her credit cards stolen
from her car. Shecontacted Officer Ray of the Fayette County
Police Department and told him where her stolen cards had
been used. Several dayslater, theloss prevention officer at
K-Mart told Officer Ray that the same individual who had
previously used the stolen cards had used them again, and
that he had a videotape of the use. The police found the
individual fitting the description riding hisbike near K-Mart.
Officer Ray obtained consent from Baltimore to search his
person, and found a marijuanacigarette in his pocket and a
K-Mart sales receipt from the earlier use of the stolen credit
card. Baltimore was charged with the fraudulent use of a
credit card and possession of marijuana. Baltimore smotion
to suppresswas denied, and Baltimore entered aconditional
plea of guilty.

The Court of Appeals affirmed in a decision by Judge
Huddleston, joined by Judges Emberton and McAnulty. The
Court upheld the search, saying that Baltimore had con-
sented to the search following the initial detention. The
Court also affirmed the initial stop based upon the officer’s
identifying Baltimore as he rode on his bicycle as the same
person who had been seen on the videotape. “Baltimore’'s
appearance was consistent with all the physical characteris-
tics, he was in the target are and he was riding a
bicycle....Viewing these factors cumulatively rather thanin

isolation, we hold that the police presented sufficient spe-
cificand articulablefactsto constitute reasonabl e suspicion
to conduct an investigatory stop into Baltimore’s potential
involvement in the credit card offenses.”

United Statesv. Bishop
338 F.3d 623, 2003 Fed.App. 0264P (6th Cir. 2003)

Wesley Bishop, aconvicted felon, wassitting in adriveway
in his car, with aloaded handgun, near the home of Tony
Arnold. Officer Julian, of the Carter County, Tennessee,
Sheriff’s Office, appeared to serve an arrest warrant on
Arnold. He talked briefly with Bishop at his car, and then
went to the house to speak with Tony Arnold’s girlfriend,
who told him who was sitting in the car, a person the officer
associated with aviolent reputation. When hewent back by
thecar, Bishopwasnolongerinhiscar. Officer Julian reached
into the car and seized the loaded handgun, which resulted
in a charge of felon in possession of a handgun. Bishop’s
motion to suppress was granted.

The Sixth Circuit reversed the decision in an opinion by
Judge Kennedy, joined by Judges Coleand Williams. “[W]e
hold that a police officer who discovers aweapon in plain
view may at least temporarily seize that weapon if areason-
able officer would believe, based on specific and articulable
facts, that the weapon poses an immediate threat to the of -
ficer or public safety.” It did sounder thereasoning that the
gun, while not obvious contraband, could be seized based
upon the officer’ s reasonabl e belief that it posed athreat to
his safety. “Deputy Julian’s concern for his safety was ob-
jectively reasonable: Julian had reason to assumethat Bishop
was afriend of Tony Arnold’s, the man he had come to ar-
rest. Julian could have reasonably inferred that Bishop, as
Arnold's friend and a man with a reputation for violence,
posed a confrontation risk. The presence of the handgun
heightened the risk of violence in connection with a pos-
sible confrontation. Deputy Julian, who was surprised by
Bishop’s sudden and stealthy disappearance and had no
clue as to Bishop’s immediate whereabouts, was alonein a
heavily wooded and sparsely populated area.” The Court
also found that Julian could seize the gun becauseit “ posed
athreat to public safety.”

United Statesv. Boumelhem
339 F.3d 414, 2003 Fed.App. 0281P (6th Cir. 2003)

A number of federal agencies were investigating whether
Boumelhem and his brother Fouad were attempting to send
weapons to Lebanon. They began to focus on a 40-foot
container that purportedly had enginesinit. Oncethe con-
tainer wasdeliver to arailroad yard, it wastaken to Customs
and searched, where numerous guns not listed on the bill of
lading were found. Boumelhem was arrested and charged
with violating numerous federal statutes. After hismotion
to suppress was denied, a jury convicted him, and he ap-
pealed.
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The Sixth Circuit affirmed the Fourth Amendment issue. He
argued first that a warrant was required to search the con-
tainer. The Court rejected this contention, saying that bor-
der searches of materials or persons may be accomplished
without awarrant, citing United States v. Ramsey, 431 U.S.
606 (1977). The Court rejected Boumelhem’s argument that
exports were subject to different border laws. Not only was
the search authorized by statute, but it was conducted con-
sistent with Fourth Amendment principles. “The border
search exception generally provides that routine searches
of the persons and effects of entrants are not subject to any
requirement of reasonable suspicion, probable cause, or
warrant...Further, every circuit that has considered the ques-
tion has concluded, at | east with regard to the circumstances
before it, that the border search exception applies to ‘exit
searches’ aswell as searches of incoming personsand mate-
rials.”

United States v. Patterson
340 F.3d 368, 2003 Fed.App. 0290P (6th Cir. 2003)

Officer Fair of the Memphis Police Department was given a
“citizen complaint” regardinga*“ hot spot” for drugsin Mem-
phis. Theanonymouscall had complained about drug sales
earlierintheday. Hewent totheareaand saw “’ at | east eight
mal e blacks standing from the curb to the sidewalk to the top
of the driveway.’” Patterson was in the group. The police
approached the group of men, and they began moving away
“while tucking their hands in their pockets.” When one
person was observed making a“throwing motion” all of them
were ordered to stop and put their hands on a nearby car.
Patterson was found with ahandgun, and was arrested and
charged with possession of afirearm by afelon. Hismotion
to suppress was denied, and he was sentenced to 10 years
in prison.

The Sixth Circuit reversed in an opinion by Judge Martin.
The Court relied on Florida v. J.L., 529 U.S. 266 (2000), a
case in which “the anonymous tip was not enough, despite
the inclusion of age, race, clothing type, and specific loca-
tion of the defendant, to justify reasonablesuspicion.” Here,

the anonymoustip did not rise to the specificity contained
inthetipinJ.L. The Court further placed littlereliance upon
thegroup’ swalking away from the officers. “Walkinginthe
opposite direction from the police could be considered an
indication of aperson’ sfear of being caught participatingin

illegal activities, but it also could be purely innocent activ-
ity.” Finally, the Court declined reliance upon someonein
the group’s throwing something away when the police ar-
rived. “In order to search Patterson, the officers only could

factor in Patterson’ s actions and the circumstances surround-
ing him alone in order to constitute reasonable suspicion.”

Judge Kennedy dissented. Judge Kennedy believed that
the factors dismissed by the mgjority were sufficient to con-
stitute reasonable suspicion. “[T]he officers reasonably
suspected that the men, Patterson included, were engaged

in street drug sal es because the men wereloitering after dark
in alocation that was both generally known for street level
drug sales and the subject of arecent drug sales complaint,
the men attempted to evade police detection of their activity
by concealing their hands and walking away, and onemanin
the group surreptitiously disposed of something in the
bushes prior to concealing his hands.”

United Statesv. Swanson
341 F.3d 524, 2003 Fed.App. 0289P (6th Cir. 2003)

Federal agentswereinvestigating Daniel Rick for trafficking
inillegal firearms. They obtained awarrant for hisarrest and
sought to executeit at atattoo parlor. During the execution
of the warrant, Swanson and others were asked to remove
themselves. An agent talked with Swanson. Swanson told
the agent that a Grand Am driven by Rick on occasion be-
longed to him. Swanson was released, but the Grand Am
was seized. A search of the Grand Am revealed a firearm.
Swanson was charged with being afelon in possession of a
firearm. His motion to suppress was denied, and he was
convicted at ajury trial.

The Sixth Circuit affirmed the conviction in an opinion by
Judge Boggs. The Court held that the agents had probable
cause or seizing the Grand Am under the automobile excep-
tion to the warrant requirement. They further found that
there were exigent circumstances justifying the warrantless
seizure and search. “First, the agents had probable cause to
seizeand search thevehicle. Rick had used the Grand Amto
deliver an automatic weapon thirty days earlier to a confi-
dential informant; thus, the vehicle was used as an instru-
mentality of the crime. The agents also had ample facts at
their disposal to support their belief that there was further
evidence of acrimeinside the car.”

United Statesv. Malveaux, aka Vinny the Shark
2003 WL 22738533, 2003 U.S. App. LEX1S 23728,
2003 FED App. 0411P (6th Cir. 2003)

Y ou haveto love a case with “Vinny the Shark” in the case
title. Here, Malveaux was under investigation by the Chat-
tanooga Police Department. They knew that he had sold
cocaine on five occasions to a confidential informant when
they weretold that within the previous 72 hours he had sold
cocaine out of his hotel room and that he was armed with a
pistol and had lots of cash. Detective Noorbergen took this
information to a“Judicial Commissioner,” an office that ap-
pearsto be similar to atrial commissioner in Kentucky. The
Commissioner issued a search warrant for Malveaux’ s hotel
room. The police rented aroom near Malveaux’ room and
began to watch it. They saw a person enter and leave, and
found out from him that he had just bought cocaine. They
persuaded him to knock on the door again, and when the
door opened, the officers entered and executed their search

warrant, finding crack cocaine, agun, and money. Malveaux
Continued on page 56
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moved to suppress the evidence obtained pursuant to the

warrant, alleging that the Commissioner was not authorized
toissuethewarrant. Thedistrict judgefound that the offic-
ers had relied in good faith on the Commissioner’s warrant,
and overruled the motion. After a conditional guilty plea
was entered, Malveaux appeal ed.

Judge Siler authored the opinion affirming the conviction
and search. The Court did not address the state law issue
regarding whether the Commissioner was a proper magis-
trate under Tennessee law. Rather, the Court relied upon the
good faith exception. “Commissioner Meeks was autho-
rized to issue search warrants. The police officers properly
obtained the search warrant because, premised upon their
objectivegoodfaith, they had no reason to question whether
Commissioner Meeks possessed the authority to issue the
search warrant.” 5 Cal.Rptr.3d 195

SHORT VIEW ...

1. United States v. Kincade, 345 F.3d 1095 (Sth Cir. 2003).
The United States Court of Appeals for the Ninth Cir-
cuit has held that requiring federal defendants, here a
parolee, convicted of certain violent crimesto giveblood
for the purpose of creating a DNA Database violated
the Fourth Amendment. The Court rejected the argu-
ment that thiswas a“ special needs” search, becauseit
had alaw enforcement purpose. The Court weighed the
interest of the government in preventing and solving
crime with the parolee’ s reasonable expectation of pri-
vacy in his own body. The Court also rejected the
government’ s argument that this was similar to the tak-
ing of fingerprints. Look for review by the US Supreme
Court, as this holding conflicts with United States v.
Kimler, 335 F. 3d 1132 (10" Cir. 2003).

2. United Statesv. Bridges, 344 F.3d 1010 (9" Cir. 2003). A
warrant authorizing asearch of abusinessfor “evidence
of crimes that includes but is not limited to: ...records
and documents. .. contracts, or correspondence ...com-
puter hardware ...software ...passwords ...telephone
toll records...all fax machines...all telephone answering
machine... cassettes... typewriter ribbons...phone num-
bers contained in the memory of an automatic tel ephone
dialer, and...Caller ID box...” was too broad to meet
constitutional requirements. Thiswarrant failed to meet
particularity requirements mandated by the Fourth
Amendment. The Court rejected the “permeated with
fraud” exception, which allowsfor broad warrantswhere
abusiness can be shown to be “ascheme to defraud or
that all of the business’s records are likely to evidence
criminal activity.” United States v. Kow, 58 F. 3d 423
(1995).

3. Satev. Goss, 834 A.2d 316 (N.H. 2003). TheNew Hamp-
shire Supreme Court has relied upon its own Constitu-
tion to hold that a defendant has a reasonable expecta-
tion of privacy in his garbage.

4. Cooper v. State, 587 S.E.2d 605 (Ga. 10/6/03). The Geor-
gia Supreme Court has held that the Georgia implied
consent statute violatesthe Fourth amendment because
it authorizes a blood, breath, or urine seizure without
probable cause. Further, the “special needs’ doctrine
doesnot allow for the seizure on alesser standard. The
statute read that any driver is“deemed to have given
consent, ...toachemical test or testsof hisor her blood,
breath, urine, or other bodily substances for the pur-
pose of determining the presence of alcohol or any other
drug, if arrested [for DUI]...or if such personisinvolved
in any traffic accident resulting in serious injuries or
fatalities.” Where probable cause exists based upon a
DUI, the implied consent statute did not trouble the
Court. However, it iswhere an accident occursthat the
Fourth Amendment is violated because in such a case
probable cause to believe the defendant was driving
drunk was not necessarily present absent other circum-
stances.

5. Peoplev. Murphy, 5Cal.Rptr.3d 195 (Cal. Ct. App. 2003).
Wherethepoliceviol ate knock and announceprinciples,
evidence seized as aresult is not admissible under the
inevitable discovery exception unlessthe state can prove
that asubsequent lawful search wasgoing to take place

Ernie Lewis
PublicAdvocate

Hopeisa state of mind, not of theworld. Hope,
in thisdeep and powerful sense, isnot the same
as joy that things are going well, or willing-
nessto invest in enterprises that are obviously
heading for success, but rather an ability to
work for something because it is good.

-- Vaclav Have
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CAPITAL CASE REVIEW

SIXTH CIRCUIT COURT OF APPEALS

Bowling v. Parker, 344 F.3d 487 (6" Cir. 2003)
(request for rehearing en banc still pending)

Majority: Moore (writing), Gilman, Gibbons

This case involves the shooting deaths of Eddie and Tina
Earley in front of the Earley Bird Cleanersin Lexington. In
Kentucky'sfirst AEDPA case to emerge from the 6" Circuit,
the district court’s complete denial of relief is affirmed.

Extreme Emotional Disturbance. The Court refusestoinfer
from thefact that acar accident preceded the shootingsthat
the accident could have triggered an uncontrollable rage,
and finds insufficient evidence to support instruction on
EED. “This type of minor car accident in itself does not
create areasonable explanation or excuse for adouble homi-
cide.” Andthecatchall mitigationinstructionwassufficient
to allow the jury to consider Bowling's mental state in miti-
gation.

I neffective Assistance of Counsel. The Court picks apart
and dismisses al of Bowling's claims of IAC, criticizing his
post conviction theory of defense, and hislack of evidence
of prejudice. Despite Bowling's verified claim in his 11.42
that his attorneys spent no more than one hour with him
prior totrial, the Court blames Bowling for failureto submita
personal affidavit verifying the figure. The Court criticizes
the affidavits from trial counsel admitting they never inter-
viewed Police Chief Walsh because they don't also admit
they only met with Bowling for one hour. The Court posits
reasons why trial counsel may have done this or that, and

concludesno IAC.

Complete Denial of Evidentiary Hearing. The Court admits
Bowling repeatedly sought an evidentiary hearing in state
court. However, the Court denies a hearing because “bald
assertions and conclusory allegations do not provide suffi-
cient ground to warrant requiring the state to respond to
discovery or to require an evidentiary hearing.”” The Court
concedes that Bowling argued he could not make morethan
bald assertions because he was denied an evidentiary hear-
ing. However, the Court states that “[w]ithout some evi-
dence in support of Bowling’s implausible theory of the
case...we cannot say that the district court’s decision to

deny an evidentiary hearing was an abuse of discretion.”

Johnson v. Bell, 344 F.3d 567 (6!" Cir. 2003)

Majority: Norris(writing), Boggs
Minority: Clay dissenting

This Ohio AEDPA case involves the brutal murder of
petitioner’s wife, whose body he conceded he helped dis-
pose of. The sole issue concerns the performance of de-
fense counsel during sentencing. The Sixth Circuit affirms
denia of relief.

I neffective Assistance of Counsel During Sentencing. Two
lawyerswho completely lacked any previous death penalty
experience represented Johnson at trial. The sentencing
phase consisted of testimony by Johnson, who denied he
killed hiswife, and blamed his co-worker, who was on work-
release from prison, plus one other witness. The other wit-
nesswas a minister who testified Johnson told him he knew
that ultimately one day he would haveto give an accounting
of hislifeto God.

Post conviction counsel put on ahearing, wherefamily mem-
bers, trial counsel, and experts on capital sentencing testi-
fied. Still, the Sixth Circuit rulesthat evenif thelawyerswere
ineffective, Johnson’s counsel did not sink to the level of
counsel inWigginsv. Smith, —U.S. —, 123 S.Ct. 2527 (2003)
because there was nothing to suggest they ignored known
leads. Even moreimportant, Johnson did not show that but
for his counsel’s ineffectiveness, the outcome would have
been different.

Clay dissent. Clay would remand this case for an eviden-
tiary hearing to develop the record as to counsel’ s investi-
gation into the question whether Johnson’ sfamily, social or
psychological history was adequate under an objective stan-
dard.

Smith v. Mitchell, 2003 WL 22435758
(rendered October 28, 2003)

Majority: Suhrheinrich (writing), Batchelder
Minority: Cole(concurring and dissenting)

In this Ohio pre-AEDPA case, the primary issue is ineffec-
tiveness of trial counsel for failureto present adequate miti-
gation evidence at sentencing. The Sixth Circuit here af-
firmsthe district court denial of relief.

No Wiggins violation. When Smith withdrew his insanity
plea, trial counsel choseto rely on the court appointed psy-
chologist (who had already found Smith sane) for mitiga-
tion. She concluded Smith wasfunctioning near averagein
terms of everyday activities, noted some substance abuse,

and stated he was not organically impaired, but lacked em-
Continued on page 58
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Continued from page 57

pathy. Despiteargument regarding failureto bring out Smith’s
history of mental hospitalization and shock treatment, the
Sixth Circuit rules this was a good-enough job, as Smith
failed to point to any evidence that was overlooked. The
Court distinguished Smith’s case from Wigginsv. Smith, —
U.S.—, 123 S.Ct. 2527 (2003) and from Powell v. Collins 328
F.3d 268 (6™ Cir. 2003)(counse! ineffectivefor failureto make
reasonable investigative efforts). The Court notes there
were five mitigation witnessesin Smith’s case, and the psy-
chologist based her report on a“comprehensive” picture of
Smith’sfamily, social, and psychological background.

Not Entitled to Independent Defense Mental Health Expert.
The Sixth Circuit here limits Ake v. Oklahoma, 470 U.S. 68
(1985) to apply only to cases involving a plea of not guilty
by reason of insanity, or where the state presents at sen-
tencing psychiatric evidence of future dangerousness. Smith
was not entitled to an independent defense psychiatrist be-
cause “Ake does not entitle him to the psychiatrist of his
choosing, only a competent psychiatrist.”

Cole s Dissent. Cole dissents on the Ake issue, only, con-
curring in the rest of the opinion. Cole asserts that Smith
was entitled to the assistance of an independent defense
psychiatric expert (as opposed to the court’ s expert), citing
cases which have interpreted Ake to apply whenever the
defendant’ smental conditionisat issuerelevant to cul pabil-

ity or punishment.

Frazier v. Huffman, 343 F.3d 780
(rendered September 8, 2003)

Majority: Gilman (writing), Clay
Minority: Batchelder (concurring and dissenting)

In this Ohio AEDPA case, the Sixth Circuit reverses and
remands for anew penalty phasetrial.

I neffective Assistance of Counsel —Penalty Phase. Frazier
introduced no mitigation evidence at the penalty phase. Y et
the Ohio Court of Appealsrejected Frazier’ sineffectiveness
claim, stating that from the record it could reasonably be
concluded that trial counsel were appraised of Frazier’ sbrain
injury, and asamatter of trial strategy deemed thisavenue of
defense unworthy of pursuit. Affidavits from post convic-
tion experts indicated that Frazier's brain injury, from afall
from aladder, resulted in impairment of the frontal lobe, the
site of impulsecontrol, social judgment, and reasoning. The
reports also suggested a potential correlation between the
injury and Frazier's criminal conduct.

The Sixth Circuit rulesthat “[w]e can conceive of norational
trial strategy that would justify thefailure of Frazier’s coun-
sel to investigate and present evidence of his brain impair-
ment, and to instead rely exclusively on the hope that the
jury would spare hislife due to any ‘residual doubt’ about
hisguilt.” Thestate court’ sdetermination that Frazier’ scoun-
sel performed in a competent manner during the penalty
phase was not simply erroneous, but unreasonable.

Batchelder dissent. Batchelder dissentson the ground that
Frazier’ sclaim of IACisprocedurally defaulted, becausethe
Ohio Court of Appeals never reached the merits due tores
judicata.

Susan Jackson Balliet
Capital Post Conviction
Frankfort

514 512 514 812 514 812 514 812 814 812 814 812 514 818

.—

Theidea that the sole aim of punishment isto prevent crimeis obviously grounded
upon the theory that crime can be prevented, which is almost as dubious as the

notion that poverty can be prevented.

— H.L. Mencken
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MENTAL HEALTH IssUES. THE HEART OF THE MATTER

Thinking Comprehensively and
Consistently About Mental Health | ssues

1. Prior to and independent of current offense
Prior convictions
Prior aggravating acts
Prior attempts to obtain services

2. Prior to and related to current offense
Crime derives from mental illness
Crime occurswhile client’ s behavior structured by
illness

3. During current crime

- Ability to form specific or general intent, premeditate,
implement aplan, have malice
NGRI/Sanity
Affirmative defenses (coercion, duress, domination by
others)
Self-defense and imperfect self-defense

4. Immediately following current crime
Waivers of rights, consent to search
Behavior alleged to be inculpatory, including state-
ments or admissions to non-law enforcement

5. Interrogations
Waiver of right to counsel
Voluntariness of confessions or statements
Reliability (8" amendment right) of confessionsor state-
ments

6. Custodial Behaviors
Medication
Custodial adjustment

7. Working with defense counsel/defense team
Competence to assist counsel
Ability to assist in defense
Ability to understand

8. Entering plea
Competence to enter aplea

9. Behaviorsin court during trial
What jury/judge sees
Responding to witness testimony
Client's Testimony
K eep pace with courtroom proceedings

10. During sentencing
- Allocution

11. Post-conviction

What We Need to Know and Do To
Consider and Utilize Mental Health | ssues

1. We need to know something about relevant mental impair-
ments

2. Those that compromise intellectual functioning
mental retardation

brain damage
mental illness — psychosis, dissociation, physical ill-
ness

3. Those that produce loss of contact with reality
psychosis — schizophrenia, depression, mania, bipolar,
schizoaffective, PTSD
dissociation — PTSD
physical illness —fevers, diabetes, stroke, tumors

4, Those that produce amultitude of intellectual, emotional,
and physical problems

trauma— PTSD

chronic maltreatment and neglect

5. Weneed to know the major risk factorsthat can produce
mental illness and disorder
Multigenerational mental illness and disorder
Multigenerational exposureto trauma, maltreatment, and
neglect
Exposure to trauma, maltreatment, and neglect
Closed head injuries
Prenatal conditions — exposure to acohol and drugs,
maternal malnutrition and disease, maternal injury
Perinatal conditions — loss of oxygen in birth process,
head trauma from delivery process
Exposure to environmental toxins
Serious physical illness

6. We need to be attentive and perceptive in interactions
and communications with the client

7. Weneed to investigate sufficiently to determine whether
mental health assessment is warranted

medical history and records

mental health history and records

social welfare agency records

employment/military records

school records

prior criminal, prison, juvenile records

history of family mental illness

— multigenerational genetic history

— diagnosed and undiagnosed illness and disorders

— family dynamics

interviews with family historian(s)

Continued on page 60
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Continued from page 59
It IsOur Duty to Assure Reliable Assessment

1. Understanding the elements of reliable forensic mental
health assessment
psychosocial history, obtained from and independent
of client
medica examination
mental status evaluation
additional diagnostic procedures

2. Undertaking the investigation necessary for reliable
assessment

Obtaining necessary investigative assistance

4. Obtaining necessary expert assistance

5. Working with investigators and experts

w

The Common Pathway:
Maltreatment and Neglect

1. Maltreatment deprives child of
Important relationships
Raw materials of self esteem
Socialization necessary to become competent workers,
parents, and citizens

2. Abuse and neglect impair the child
Cognitively
Emotionaly
Socially
Physiologically

3. Maltreatment causes children to
Be helpless
Have no sense of self
Be dominated by negative feelings
Develop self defeating styles of relating to others
Devote energy to managing danger rather than learning
through love and play
Have arrested and stunted development
Develop either-or perspective
Have difficulty concentrating
Not understand the motives of others
Have depressed verbal abilities
Show increased arousal and insecurity

4. Lack of attachment due to chronic neglect

- Prevents child from devel oping a safe base from which
to grow
Dysregulates physiological and emotional states
Causes child to be disoriented and confused
Prevents children from learning how to interpret or ex-
press their own emotions and use emotions as guides
for appropriate action
Keeps children from forming secure attachments
Makes children overreact to internal and external cues
of terror & arousal

5. Children’ s responses to trauma depend on
Source, nature and duration of the trauma
Age when the trauma occurs
How much social support is available
How many other problems the child faces
The presence of wise, caring adult
Presence of mental illnessin family
Educational level of caretakers
Supportive educational climate
Early intervention
Intelligence
Good self esteem

Presenting and Defending Mental Health I ssues

Mental health as mitigation:
In what manner did the client’s mental and emotional func-
tioning influence him in the commission of the crime?

Goals of the presentation

- Todescribe the experiences and disorders of the client
that are relevant
To use these experiences and disordersto explain why
the crime was purposeful for the client —why, from the
client’s perspective, it happened
To describe what could have prevented the crime from
happening

Direct Examination of the Defense Expert

1. Credentialsand experience—highlight thosethingsthat
explain why this person’s expertise will provide helpful
information

2. Method of forensic evaluation and how followed here
Focus of the evaluation
Did you follow a particular methodology in conduct-
ing the evaluation?
What are the steps that you followed?
Why did you ... [take each step]?
How did you reach your conclusion?

Did you reach a conclusion concerning the effect of the
client’semotional and mental functioning on the commis-
sion of the crime?

3. What isyour conclusion ...

- Concerning the client’s mental and emotional function-
ing?
And its effect on him at the time of the crime?

4. Explore the factual bases of the conclusions deriving
from the client’slife history, medical examination, clini-
cal interview/mental status examination, and diagnostic
studies
Break into small questions and answers
Testify in lay-friendly language
Tieinto lay testimony
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Explain the significance of each fact and how it linksto
other factsin supporting

Bring out and explain contradictory facts as you go
Use demonstrative evidence as much as possible —
charts, videos of client, x-rays, CT scans, MRI’s, ex-
cerpts from historical records, excerpts from movies
showing the subjective experience of mental illness

5. Inlight of the client’s mental and emotional function-
ing, explorewhether anything could have been doneto
prevent the crime from happening

Cross Examination of the State’ s Expert

1. Investigation
Credentials and experience
Who s/he has worked for in other cases — conclusions
Review prior testimony — learn style, biases, miscon-
ceptions, views on relevant issues
Conduct thorough pretrial interview concerning infor-
mation available, what considered significant, method-
ology, reasoning in support of conclusions

2. Develop strategy for cross
Where isthe expert vulnerable, where not vulnerable
What can be accomplished to aid the defense case —
don’t overreach
How to accomplish this

3. Go after the expert in terms that make sense to the fact
finder

4. Don't engagein theoretical debates

5. Focus on fact-based matters as much as possible
Relevant information known, not known
Misinterpretation of information
Use of diagnostic measuresthat do not support conclu-
sions

Lay Witnesses — Direct Examination

Establish relationship between client and witness —
show how that provided good opportunity to come to
know client

Focuson eventsand incidents—tell the story of eachin
light of overarching themes

Evoke emotional aswell as narrative content

Put into humanizing context —the witness' s other expe-
riences with client, impressions of client, knowledge of
what kind of person clientis

Lay Witnesses — Cross Examination of State’ s Witnesses

1. Investigate
relationship with client
biases toward client
deals/favors
content of testimony
others who know the same content and can contradict

2. Limit the significance of the testimony
not know much else about client
embellishing what do know

| claim to be no more than an average man with less than
average ability. Nor can | claim any special merit for such
non-violence or continence as | have been able to reach
with laborious research. | have not the shadow of a doubt
that any man or woman can achieve what | have, if he or she
would make the same effort and cultivate the same hope and
faith. Work without faith islike an attempt to reach the bot-
tom of abottomless pit.
— Mahatma Ghandi

Dick Burr
Burr & Welch
906 E. Jackson
Hugo, OK 74743
Tel: (713) 628-3391; Fax: (713) 893-2500
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The doors we open and close each day decide the lives we live.

-- Flora Whittemore
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M ORE TIPS TO CONSIDER IN THE REPRESENTATION OF GIRLS:
PART || OF A SERIES ON THE
REPRESENTATION OF GIRL CLIENTS

A Common Scenario

As noted in our first article, many girls enter the judicial
system as a result of status behavior. There is national
evidence that girls are detained for status offenses, viola-
tions of probation, and minor offenses at greater rates than
are boys.! Becausetheinitial charge does not seem serious,
an attorney may be tempted to take shortcuts. Often, in
those early offenses, the child isvery glad to abet the attor-
ney because the client just wantsto put this behind her and
to get out of detention. In such a case, agirl will often be
willing to say what shethinkstheattorney or the court wants
to hear or take an easy plea offer with conditions that can
not possibly be met just to get out of the courtroom and
return home.

Often, avery short pre-hearing meeting between the client
and the attorney ensues with little substantive information
passed. Then, a 30-60 second hearing occurs where the
client makes promises she cannot possibly keep. Subse-
guently, the client leaves the courtroom and everybody is
happy — for themoment. However, if an attorney takesthat
path, they are likely to soon see that client again. This next
meeting might be tense because the client is now detained
or under a“show cause” order for contempt. The client may
very well blame the attorney for letting her plead to such
“outrageous conditions” at thefirst hearing. Theattorney’s
duty to effectively represent that client has now been com-
promised.

How can an Attorney Avoid This Situation?

Attorneys must establish relationships based upon trust.
Communicationisavital element in the attorney-client rela-
tionship. Rule 1.4 of the Kentucky Supreme Court Rules di-
rects attorneys to keep a client reasonably informed about
the status of amatter and promptly comply with reasonable
requests for information.2 Further, the attorney should ex-
plain a matter to the extent necessary to enable a client to
make informed decisions® This process takes time, espe-
cially with adolescent, femaleclients. When aclient’ sability
to make adequately considered decisionsin connection with
the representation is impaired, whether because of [minor-
ity] age, mental disability or for some other reason the law-
yer is obligated to put more effort into the relationship in
order to maintain asnormal aclient-lawyer relationship with
theclient asis possible.#

For most adult clients, trust isusually established when the
client believesthat the attorney explainswhat measures need
to betaken, takesthem and an expected result follows. Simple
actions such as, returning phone calls promptly or being
politeto family members also help foster the attorney-client
relationship. It often doesnot take agreat deal of timetowin
the confidence of an adult client. However, the caseismuch
more complicated when dealing with young, female clients.
The attorney will accomplish much moreif she becomesin-
volved with the client at as early a stage as possible. You
cando morefor achildwhoisincourt for their first run-away
charge than a child in court for the fifth time for a public
offense. Foremost, the court will be more receptive at the
start of ayouth’s trouble than after multiple violations and
appearances. Secondly, early intervention saves the child
needless trauma. Thirdly, the child may be more likely to
trust if theinitial relationship is established on good terms,
rather than after several negative experiences through the
court system.

Communication isKey

Ageand maturity appear to befactorsin thetype of informa-
tion an attorney can elicit from a client> Maturity directly
affects a person’ s understanding of cause and effect, con-
sequences of actions and understanding of circumstances
surrounding one’' s behavior. Often an attorney may be able
to extract theinformation he needsfrom an adult client with-
out forming arelationship or understanding the totality of
events based on adults ability to convey important facts
and details. This can seldom be said of young, female cli-
ents. Much moreinformation and interaction is necessary to
develop rapport and extract important information.

An additional challenge for the male attorney, will present
itself if the client has been abused by older males® Unfortu-
nately, as noted in our first article, such is often the case
with these vulnerable clients.

How do | Build Trust with a Young Female Client?

Thequick answer is“time.” Unfortunately, timeisusually in
short supply for an attorney, especially a public defender.
The attorney must make the most of the time available and
beginto developtrust fromtheinitial contact with theclient.
Thisinvolvesagreat deal of activelistening and asking lots
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of open-ended questions. Multiple visits or sessions may
be required to devel op the depth of conversation needed to
obtain theinformation necessary to investigate and prepare
ajuvenile females defense. Extratime may berequired. For
example, if ayoung girl isappearing in court for thefirst time,
the attorney could explain thisto the judge and either ask for
more time to interview the client or ask that that case be
heard at the end of the docket so that you have moretimeto
speak to theclient. Also, the court might be willing to con-
tinue the case so that you could have a meeting with the
client and her family inyour office without being under strict
time constraints. Thisis often amost difficult task based on
heavy caseloads and trial dockets.

To effectively represent young female clients, the attorney
must understand the cause of the behavior. Thereason they
are in court is usually a symptom of alarger problem. For
example, if the client is charged as a runaway, the attorney
needsto find out why the girl ran. Such status offensesthat
bring girlsinto the system usually are indicative of alarger,
systemic - family of origin problem. Thisvital informationis
rarely obtained quickly or easily, but if not acquired, the
attorney can rest assured that she will see this client many
times for some version of the same charge (new charge or
contempt). If the child’s home environment is not fully un-
derstood, defense counsel can do more harm than good in
representing the child both in defense of the chargesand in
seeking theleast restrictive disposition. When achild sreal
problems at home are not identified, her behavior often es-
calates to more serious charges.

Practical Suggestionsfor
Interviewing Young, Female Clients

As with any child client, the family should be interviewed.
Theattorney may want to begin theinterview with all family
members present — to explain the basic premise of the court
system and entertain questions. The attorney can observe
interactions between family members. Pay close attention to
body language. Note whether the client seemsto beintimi-
dated. Who does the client sit next to, who does she seem
toavoid? How dothey interact with one another? Doesone
person tend to stifle discussion? |s there a dominant per-
son? How the family interactswill tell the attorney as much
about them as any responses they make. These observa-
tions can provide important insight especially if your client
is not forthcoming in that initial interview. While talking
with the family may reveal important information, the attor-
ney must talk to the client alone.

Record Review and I nvestigation

As noted above, to stop the cycle of court appearances,
contempt and violations, the attorney must learn what is
causing the behavior.” Often, ayoung girl on her first charge
might not understand the seriousness of her situation, es-
pecially if she hasmoreexperienced street-wisefriends. The

attorney can counteract this misinformation by treating this
case with the utmost seriousness and | etting the client know
that she expects her (client) to do the same. Asnotedinthe
first article, there are many possible causes including low
intelligence, abuse, school failure and family fragmentation.
A search for these causes should include a review of her
records.® School records are often agood starting point. If
the child hasbeenin aspecial education program, therecords
should be very detailed with information about behavior
and intelligence. Another source could be records on the
family kept by social service agencies. Often the most cru-
cial information must come from what the client herself is
willing to reveal. For example, if sheis being molested by a
close family member, it may not be revealed by any of the
available records. Then, if the attorney learnsthisinforma-
tion, what does she do with it? Theinformation revealedis
privileged. The attorney may intervene if she believes that
the client will be seriously harmed. Many abuse victims do
not initially want to leave their abuser. Can an attorney ethi-
cally ask the court to send agirl tothe shelter if shedoesnot
want to go? As the attorney for the child, you are to repre-
sent her interests, not your determination of her best inter-
ests. If you cannot persuade the client to seek alternative
shelter, you cannot argue against her wishesunlessyou are
confident that shewill suffer bodily harm. Even in that situ-
ation, you are not ethically obligated to reveal information
learned from client confidencesto the court. SCR 3.310, Rule
1.6 is permissive, not mandatory. Should you decide to re-
veal those concernsand argue against your client’ sexpress
wishes, you have likely damaged the attorney-client rela-
tionship and it may be necessary for new counsel to be
appointed. Thechild clientisunlikely to share such informa-
tion with any future lawyers now that the trust established
previously wasviolated. The best practiceistowork hard to
persuade a client to act to protect herself with your help.
This approach requires time, good listening skills, investi-
gation of alternative placements and reasonabl e optionsfor
the client.? Try to find out where the client feels safe. If an
alternative placement isaviablealternative, request the court
to order atemporary changein custody instead of detention
for the minor offenses. This minor request may save time
and deter futurelegal problems. If placement out of the com-
munity isinevitable, try to prepare client for the experience
by explaining the process.

Conclusion

As defense counsel we must protect our client’s rights to
due process of law. Some clients are more vulnerable than
otherswhen it comesto understanding the legal system and
participating in their defense. The effort demanded to repre-
sent morevulnerableclientsisoften greater than that needed
to represent a client who can truly aid usin his or her de-
fense. The representation of adolescent girls presents real
challenges and offers genuine rewards.

Continued on page 64
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Continued from page 63
Londa Adkins
Assistant Public Advocate
Frankfort

Tom Collins
Assistant Public Advocate
Frankfort
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http://mac-adoldev-juvjustice.org.
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Resour ces Available

The Girls' Justice Initiative (GJl) is anational collaboration
of organizations and individuals dedicated to promoting
equity and justice for girls involved in the juvenile justice
and related systems. GJI identifies areas for reform, devel-
ops policy recommendations through research, public edu-
cation, and advocacy. Further, GJlI promotes gender respon-
sive policies and practices so that fewer girls enter the jus-
tice system and those in the system receive just treatment
which is responsive to their needs and nurtures their
strengths. Recently, GJI released the first of three reports
exploring theimpact of justice system practicesand policies
on girls. The report, Girls in the Juvenile Justice System:
Perspectives on Services and Conditions of Confinement,
is based on surveys of juvenile court judges and juvenile
defense attorneys nationally, aswell as, interview with sys-
tem-involved girlsin five states. The report concludes that:
* thejustice system does not connect girls with effective,

strength-based community services
* thethree most significant gapsin community and proba-

tion servicesfor girls are:

1. education about sex, sexuality and services for preg-

nant and parenting girls;
2. vocational training and education; and
3. mental health services;

* thefour greatest gapsin servicesfor girlsin placement

diagnosis and treatment of mental health needs;
overcrowding and inadequate physical space;
inadequately trained staff; and

inadequate treatment of physical and medical needs.

AODNPED
@

The report can be cited in motions on behalf of alternative
dispositions for girls. Often, the juvenile system functions
separately from community organizationswhere both judges
and attorneys are not even aware of programming and ser-
vicesfor young femalesin their communities.

Thefull report and other val uabl e resources can befound at
www.girlsjusticeinitiative.org.

Fall seven times, stand up eight.

— Japanese Proverb

e S=—=—=—




THE ADVOCATE Volume 26, No. 1 January 2004

PRACTICE CORNER
LITIGATION TIPS& COMMENTS

Avowal Testimony by the Witness, pre-mark exhibits to keep
Not the Attorney, isNecessary to PreserveError track of your exhibits and to
save time where there are
many exhibits or a lengthy
trial. Second, photograph
large exhibitsand includethe
original documents of any
enlarged displays. By providing photographs of introduced
“A review of the record discloses that appellant did exhibits, the Clerk is able to prepare the record and put all
not request that an examination be conducted outside your trial exhibits with the appealed record. Thiswill allow
the presence of the jury and offer the testimony by the appellate judgesto get acompletelook at all the exhibits

In Partinv. Commonwealth Ky., 918 SW.2d 219, 223 (1996),
the Kentucky Supreme Court explained that trial attorneys
must offer avowal testimony from the witness himself or
herself in order to preserve such an issue for appellate
review.

Misty Dugger

avowal under RCr 9.52. Asstated inCainv. Common- introduced at trial and make a complete appellate record.
wealth, Ky., 554 SW.2d 369 (1977), “without an avowal This is especially important when a power-point presenta-
to show what awitness would have said an appellate tion is used in trial that may not be clearly visible on the
court hasno basisfor determining whether an error in videotaperecord of thetrial. Finally, conduct an exhibit count
excluding his proffered testimony was prejudicial.” with the clerk at the end of thetrial to make sure all exhibits
Counsel’s version of the evidence is not enough. A areintheclerk’s possession and the record sheet of exhibits
reviewing court must have the words of the witness. correctly shows what was introduced and what was just
Asaresult, wefind thisissue has not been preserved.” marked for identification.

Take Advantage of Valuable Criminal Justice

More recently, the Court has refused to review these .
y Resour ces Availableon the Web

unpreserved issues under the pal pable error standard when

the witness’'s own testimony is not taken by avowal. In | . KY Statutes: http://www.lrc.state.ky.us’/K RS/
Commonwealth v. Ferrell, Ky., 17 SW.3d 520 (2000), the TITLESHTM

Court specifically noted thetrial attorneysduty under KRE | . KY Court of Justice page: http://www.kycourts.net/Su-
103 and RCr Rule 9.52 to properly preserve avowal testi- preme/SC Main.shtm

mony for appellatereview. The Court went on to note, - Ky Clemency informationhttp://dpa.ky.gov/text/cj.html

“Ferrell’ sargument that this Court should evaluate this
issue pursuant to RCr 10.26 (palpable error) if we de-
termine his failure to offer an avowal renders it
unpreserved only magnifies the problem. Not only
would we have to find prejudice, but we'd have to

NLADA Litigation Performance Guidelines. http://
www.nlada.org/Defender/Defender_Standards/
Performance Guidelines

ABA Capital Performance Guidelines: http://
www.abanet.org/deathpenal ty/DPGuidelines42003. pdf

determine without knowing Ferrell’s answer to his
counsel’s question, that “manifest injustice has re-
sulted from* thetrial court’sruling which did not per-
mit Ferrell to answer.” Id. at 525, n 11.

Preserve Exhibitsfor the Record on Appeal

All trial exhibits are not automatically transferred to the ap-
pellate court with the appeal. Civil Rule 75.07(3) provides:

Except for (a) documents, (b) mapsand charts, and (c)
other papersreasonably capabl e of being enclosedin
envelopes, exhibits shall be retained by the clerk and
shall not be transmitted to the appellate court unless

The Sentencing Project:
http://www.sentencingproject.org/

DPA The Advocate, since 1997: http://dpa.state.ky.us/
library/advocate/default.htm

Evidence Manual: http://dpa.ky.gov/library/advocate/
sept00/default.htm

Preservation Manual: http://dpa.ky.gov/library/advo-
cate/nov00/default.html

Information on Kentucky’ scurrent inmate populationis
now available online at http://www.cor.stat.kKy.us/
~KOOL/. Or go towww.cor.state.ky.usand then click on
the button for K.O.O.L.

specifically directed by the appellate court on motion Practice Corner needsyour tips, too. |f you havea practice
of aparty or upon its own motion. tip toshare, pleasesend it to Misty Dugger, Assistant Pub-
lic Advocate, Appeals Branch, 100 Fair Oaks L ane, Suite
302, Frankfort, Kentucky, 40601, or email it to
Misty.Dugager @Ky.gov.

To insure that your exhibits are included in the record on
appeal, make sure the exhibits comply with CR 75.07. First,

65



THE ADVOCATE

Volume 26, No. 1 January 2004

COMMUTATION OF STANFORD’'S DEATH
SENTENCE MIRRORS KENTUCKIANS DESIRE TO
NoT KiLL 16 AND 17 YEAR OLD KiDs

Kentucky law now allows the death penalty for children 16
and 17 years of age who are convicted of a capital crime.
KRS 640.040, but Kentuckians want that changed.

The people of Kentucky do not want those who commit
crimeswhilethey are 16 or 17 years old to be subject to the
death penalty. Governor Patton’s commuting Kevin
Stanford's death sentence December 8, 2003 is consistent
with what Kentuckians have clearly said they want.

The UK Survey Research Center has conducted two state-
wide polls asking in the Spring 2000 what sentence is pre-
ferred when an aggravated murder iscommitted by a16 or 17
year old and in the Summer 2002 whether abill to eliminate
the death penalty in the 2003 General Assembly wasfavored
or opposed.

In 2000, 79.5% of those polled in the state who gave an
answer said that the most appropriate punishment for aju-
venile convicted of an aggravated murder in Kentucky was
a sentence other than death. Only 15.5% of Kentuckians
believethat death isthe most appropriate penalty for ajuve-
nile who is convicted of an aggravated murder.

In 2003, the poll indicated that K entuckians supported abill
to eliminate the death penalty for 16 and 17 year olds by a2
to 1 margin. 63% of the respondents said they favored such
abill. 32% said they opposed such abill. 5% said they had
no opinion/did not know. While 21% strongly opposed such
abill amost twice as many Kentuckians, 37%, strongly fa-
vor it.

Nationally, support is low for the death penalty for juve-
niles. The Gallup Poll conducted fromMay 6-9, 2002 with
1,012 adults nationwide found that 26% favored it while 69%
opposed it. The trend in this country is away from juvenile

death penalties, Indianarecently passed alaw doing away
with the death penalty for those under 18, the Missouri Su-
preme Court recently ruled the death penalty for those un-
der 18 unconstitutional in Missouri, and thefederal govern-
ment does not have the death penalty for 16 and 17 year
olds.

Representative Robin Webb and Senator Gerald Neal filed
bills in the 2003 General Assembly to eliminate the death
penalty for 16 an 17 year olds but neither were called for a
vote in Committee.

“Thejuvenile death penalty isatimewhen two wrongsdon’t
makearight. Thecrime Stanford committed was clearly wrong.
But implementing the death penalty for a crime committed
by a juvenile is wrong too. Medical research tells us the
brainsof juvenilesarenot yet fully devel oped - which means
we can’t expect them to act like adults. We shouldn’t treat
them like adults,” said Debra Miller, Executive Director of
Kentucky Y outh Advocates.

Public Advocate Ernie Lewis stated that “the days of allow-
ing for the death penalty for children in America are num-
bered. The majority of states do not allow it. The federal
government, while having a death penalty for adults, does
not allow it for juveniles. 4 members of the United States
Supreme Court have given a clear indication that they be-
lieveit to beunconstitutional. The Missouri Supreme Court
recently indicated that the death penalty for one who is a
child at the time of the killing is cruel and unusual punish-
ment in violation of the 8th Amendment to the United States
Constitution. The question isnot whether this punishment
will end, but when. Hopefully now that Kentucky no longer
has anyone on death row who was a child when he commit-
ted hiscrime, wewill pass|legislation abolishing the penalty
prior to the US Supreme Court declaring it unconstitutional.”
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KaTiE Woob I1s ELEcTED KACDL PRESIDENT

Kathryn G. Wood (Kati€) was el ected November 21, 2003 as
President of the Kentucky Association of Criminal Defense
Lawyersfor atwo year term beginning January 1, 2004. She
isapartner inthefirm of Stanziano & Wood, P.S.C., 310 West
Columbia Street, Somerset, Kentucky 42501, (606) 678-4230.
KACDL isastatewide Association of criminal defenseattor-
neys and public defenders that provides education, assis-
tance for attorneys facing sanction and through Robert W.
Lotz of Covington, Ky. apresence at the General Assembly
to promotelawsthat advance abalanced approach to assur-
ing justice.

Katiesaid, “We would like for KACDL to be an association
for and dedicated to all of the lawyers in Kentucky who
maintain the strength and stay motivated to continue to
diligently defend our clients. Likewise, KACDL needseach
and every one of you. Please contact the KACDL Member-
ship Co-Chairs, Dan Goyette at 200 Advocacy Plaza, 719
West Jefferson Street, Louisville, Kentucky 40202, (502) 574-
3720; Fax (502) 574-4052; or Email: goyette@thepoint.net or
Jerry J. Cox, Clontz and Cox, LLC, 115 Richmond <., P.O.
Box 1350, Mount Vernon, Ky. (606) 256-5111, Fax: (606) 256-
2036, or any KACDL member in your areato becomeamem-
ber of KACDL.”

Katie has practiced since her admission to the Kentucky
State Bar in 1996 in Somerset. She received her JD from
Salmon P. Chase College of Law in 1995 following her obtain-
ing a Bachelors of Arts degree from Eastern Kentucky Uni-
versity in 1992

She practicesin both State and Federal Courts, withthevast
maj ority of her practice centering upon the representation of
those accused of crimes. She handles cases ranging from
juvenile court through federal court - and ranging from trial
to appellate litigation.

Katie has been an active member of the Kentucky Associa-
tion of Criminal Defense Lawyers since 1996, then under the

leadership of Past President,
David Steele. She has served as
aboard member from 1998 through
2001; under the leadership of
past-president Mark J. Stanziano;
and past-president Rebeccaf
DiLoreto; and then from 2001
through 2003 as First Vice-Presi-
dent under the leadership Presi- [
dent, Sam Manly. Katie has [
served as the KACDL represen-
tative to the Criminal Justice

Katie Wood

Council’s Juvenile Justice Com-

mittee from 1998 through 2003. In addition to local, state,
and national bar associations, Katie also serves as a board
member for the Kentucky Bar Foundation. She devotes many
hours each year to her own education and training in effort
to better represent her clients.

Katie has enjoyed practicing in Somerset, the placewhichis
her home. She graduated from Somerset High School in
1988. Sheisthe oldest of the three children in the family
(learning early to defend accusations) with her sister, and
her brother, very close in age. Jennifer Gregory Cothron,
sister, is a pharmacist and also lives in Somerset. Thomas
Allen Gregory, her brother, has his masters degree and Rank
| in secondary education and teaches biology and chemis-
try in Louisville. Her parents, Dr. Allen H. Gregory and Mrs.
Joyce M. Gregory also live in Somerset and are very sup-
portive. Without a doubt the very most important part of
Katie' s family, even above her devotion to her work, is her
son, Tyler Gregory Wood, whoisnow already 3%2yearsold.
He, too, already has some courtroom stories of his own!

Public AdvocateErnieLewis said, “| am delighted that Katie
Wood has been elected the new President of KACDL. She
isan outstanding trial attorney, and brings new energy and
vision to this significant organization of criminal defense
lawyers. | pledgetowork with Katieto help KACDL achieve
its potential asthevoiceof criminal defenselawyersin Ken-
tucky.”
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Upcoming DPA, NCDC, NLADA & KACDL Education

** DPA** For more information regarding KACDL 1 houghts to Contemplate
2004 Annual Conference programs: If there is anything the nonconform-
Holiday Inn North L esa F. Watson. Exacutive Dir ector ist hates worse than a_conformist, it's
Lexington, KY .Tel' (85§ ) 236-7083 another nonconformist who doesn’t
June 22-24. 2004 ) conform to the prevailing standard of
’ Web: www.kyacdl.org nonconformity.
Litigation Practice I nstitute SHOGHOGHUGNOHOROGDNN0G — Bill Vaughan
Kentucky Leadership Center For more information regarding NLADA

Faubush, KY programs: Learning is not compulsory... neither

October 10-15, 2004 NLADA

1625 K Street, N.W., Suite 800

" KBA ™ Washington, D.C. 20006
2004Annual Gonvention Tel: (202) 452-0620
L oxinat C'SSO” o Cent Fax: (202) 872-1031
exington tonvention Lenter Web: http://www.nlada.org
Lexington, KY
JJn623-25 2004 kkhkkkhkkhkkhkkkkkhkhkkhkkhkkhkkhkkhkkkhhkk*k
For more information regarding NCDC
o programs:
NOTE: DPA Education isopen only to :
criminal defense advocates. Rosie Flanagan
_ _ NCDC, c/o Mercer Law School
http://dpa.state.ky.us/train/train.htm Tel: (912) 746-4151

Fax: (912) 743-0160

issurvival.
— W. Edwards Deming (1900 - 1993)

For thethingswe havetolearn before
we can do them, we learn by doing
them.

— Aristotle (384 BC - 322 BC),
Nichomachean Ethics

Leadership and learning are indis-
pensabl e to each other.

— John F. Kennedy (1917-1963),
speech prepared for delivery in Dallas
the day of his assassination,
November 22, 1963
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